
 
Staff Summary Report    
 

Hearing Officer Hearing Date:  September 6, 2011                                 Agenda Item Number:   8 

  

 

 

SUBJECT:  This is a public hearing for a request by AGAVE CENTER - CARL’S JR. RESTAURANT 

(PL090412) located at 8825 South Jewel Street for two (2) variances. 

   

DOCUMENT NAME:  20110906kko01     PLANNED DEVELOPMENT (0406) 

   

COMMENTS:  Request by AGAVE CENTER - CARL’S JR. RESTAURANT (PL090412) (Nick Wood/Snell & 

Wilmer, L.L.P., applicant;  Jason LeVecke, Attorney-in-Fact  for CAJR, L.L.C., property owner) 

located at 8825 South Jewel Street in the PCC-1, Planned Commercial Center Neighborhood 

District and the SWOD, Southwest Tempe Overlay District for: 

 

VAR11006   Variance to allow a drive-through lane on the street side of the building deviating 

from Zoning and Development Code Section 3-408, drive-through orientation 

requirements. 

VAR11007   Variance to waive trees in the landscape islands for a portion of the parking area 

within the El Paso Natural Gas line easement. 

   

PREPARED BY:  Kevin O’Melia, Senior Planner (480-350-8432) 

   

REVIEWED BY:  Steve Abrahamson, Planning & Zoning Coordinator (480-350-8359) 

   

LEGAL REVIEW BY:  N/A 

   

DEPARTMENT REVIEW BY:  Steve Abrahamson, Planning & Zoning Coordinator (480-350-8359) 

   

FISCAL NOTE:  There is no fiscal impact on City funds. 

   

RECOMMENDATION:  Staff – Approval, subject to conditions 

   

ADDITIONAL INFO:  Net site area 0.86 acre 

    

  The applicant requests re-approval of two variances in order to allow development of this lot 

for a restaurant with a vehicular drive-through for food pick-up.  The first variance requests an 

exemption from the requirement to conceal the drive-through behind the building at the street 

frontages due to the presence of a natural gas line easement on site that limits building 

location.  The second variance requests an exemption for the installation of trees in landscape 

islands where these islands are located over the gas line easement.  Staff agrees with the 

applicant that the natural gas line easement limits the ability of site development with respect 

to the requirements of the Zoning and Development Code.  Staff supports both variance 

requests, subject to conditions of approval.   

 

A neighborhood meeting is not required for these variance requests since the site is remote 

from residential development.  The case has been advertised in the newspaper, neighboring 

property owners have been notified of the Hearing by mail and the site has been posted.  At 

the time of preparation of the report, staff has received no public input regarding the requests. 

 

Two variances as described previously were requested and approved (VAR09018 and 

VAR09019).  A development plan review for the building and site design was subsequently 

approved (DPR10007).  The previous variance and development plan review approvals were 

allowed to expire for lack of a building safety plan check submittal within the allotted deadline. 

Greentree 

Ranch 

Warner 

Easement 

52
nd

  
Je

w
el

 

H
ar

l 

P
rie

st
 

Dianemc
SEA



 
AGAVE CENTER – CARL’S JR. RESTAURANT    PL090412 Page 1 

September 6, 2011 Hearing Officer 

 

PAGES:  1. List of Attachments 

2-3. Comments / Reasons for Approval 

4. Conditions of Approval 

5. History & Facts 

6. Description / Zoning & Development Code Reference 

 

ATTACHMENTS:  1. Location Map 

2. Aerial Photo 

3. Cover letter for re-approval of Variance Requests, dated 08/16/2011 

4-7. Letter of Explanation –Variance Requests, dated 08/29/2011 

8. Neighborhood Meeting Requirement Applicability Letter, dated 07/26/2011 

9. Proximity of Site to Residential Development Map 

10. Site Plan (Bury + Partners) dated 07/18/2011 

11. Exhibit ‘A’ Gas Line Easement sheet 2 of 2, dated 03/03/2010 

12-16. El Paso Easement Information Letter, dated 01/08/2010 (1 page) and El Paso Natural 

Gas regulations regarding the use of the gas line easement (4 pages) 

17-24. Site Photographic Survey 
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COMMENTS: 

 

Site Analysis: 

 

In the northeastern portion of the Agave Center a series of lots have been subdivided for development.  Recently, Jewel Drive has 

been extended into the Agave Center from Warner Road south to Ranch Road to assist with this development.  The subject site is at 

the northeast corner of Warner Road and Jewel Drive.  A row of three Phoenix Date palms in the right of way on the western edge of 

this site help define the Agave Center entrance on Jewel Street.  Existing native and arid adapted landscape is located in the Warner 

Road right of way, including along the northern edge of this site.  A bus stop is also located in this frontage, near the northeast site 

corner.  The site is vacant with the exception of a roofless El Paso Natural Gas masonry equipment enclosure.  Two concrete gas line 

valve vaults are located to the west of the enclosure.  These structures are the surface component of buried regional gas lines that 

diagonally bisect the site.  Also, a retention basin for storm water runoff from half of the Jewel Street extension is located on the west 

of the site near the palms. 

 

Three easements currently impact the site.  An 8’-0” wide public utility easement is located on the northern and western edges of the 

site.  A 30’-0” wide Warner Road landscape easement is also located on the northern edge of the site.  A separate 40’-0” wide utility 

easement for interstate transportation of natural gas cuts diagonally north-south through the eastern half of the site.  These easements 

are indicated on the Subdivision Plat for Agave Center Amended II. 

 

Position of drive-through: 

 

In autumn, 2009 the applicant initiated a development process by submitting the restaurant concept for Preliminary Site Plan Review.  

During the interdisciplinary C.O.T. staff and development team review period which followed, it was determined by planning staff that a 

site design is available with a drive-through in the interior of the site, that is, oriented so it is partially shielded from the public streets by 

the building.  The disadvantage of the staff scheme is that the bulk of the site parking is buffered from the building entrances by the 

drive-through.  The opportunity of moving the building to the eastern part of the site and allowing the bulk of parking between the 

building and the street frontages in order to remedy this disadvantage is not allowed by the presence of the gas easement.  This site 

planning limitation, where the building is forced to be located on the west of the site, is directly the result of the position of the gas line 

easement on the site.  Staff agrees with the applicant that the most reasonable development for this site places the drive-through to 

the north and west of the restaurant and balances the following design determinants: 

 The restaurant is positioned on the west half of the site, out of the way of the gas easement. 

 For pedestrian paths that originate from the parking area, the dining room is easily accessible to patrons who drive to the site 

and walk to restaurant entrances without having to cross the drive-through or walk extensively around its edge. 

 

Trees in Easement: 

 

As indicated above, the limitation of the position of the building mandates the parking area location to the east of the site, including 

over the gas line easement.  Landscape islands associated with parking may not have trees within the easement due to potential 

interference of mature root systems with existing subterranean gas line structures.  The Zoning and Development Code does allow 

placement of trees for parking area shade in a flexible configuration which would allow minimum 20 percent shade at the summer 

solstice at 3:00pm.  Staff observes that the easement’s size precludes attainment of a minimum 20 percent solstice shade throughout 

the parking area.  Shade canopies may be considered to attain the 20 percent goal but similarly, the foundations of canopies are 

excluded from the bulk of the parking area by the easement’s location. 

 

Variance Requests: 

 

The Zoning and Development Code Section 3-408 requires that “New drive-through facilities shall be oriented toward side or rear 

yards and not placed between the street right-of-way and the primary customer entrance.”  The applicant requests exemption from this 

part of the ordinance due to a site-imposed limitation on the position of the building away from the easement.  A building position on 

the east side of the site, which would allow the restaurant entrance to be oriented toward site parking and the street and allow the 

drive-through to be tucked behind the building, is denied for this development due to the presence of the easement. 
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The Zoning and Development Code Section 4-704 requires that “Parking lots shall have landscape treatments that provide shade and 

allow for natural surveillance.  Two (2) options are provided for conformance.”  The applicant requests exemption from this part of the 

ordinance due to a site-imposed limitation on the position of the building away from the easement, which also mandates the position of 

a portion of the parking area over the easement.  The applicant requests exemption from the two options due to the inability of placing 

landscape islands for canopy trees or shade structures at ends of or to the sides of parking rows that are over the easement.  The 

applicant does not seek an exemption for parking area landscape that is outside of the easement, and the applicant does not seek to 

abolish landscape islands over the easement but to be allowed to not install trees in these islands. 

 

Section 6-309 D Approval Criteria for Variances: 

 

1. A special circumstance is applicable to the property in the form of a gas line easement which restricts the 

position of structures and trees on the property to a greater degree than that for a typical property.  The gas 

provider has indicated that a structure, any part of a structure, or a tree is restricted from placement within the 

easement right of way. 

2. The strict application of the Zoning and Development Code will deprive this property of privileges enjoyed by 

other property of the same classification in the same zoning district in that a circuitous parking to entrance 

pedestrian path would be established and the size of parking (and of restaurant) would be restricted on the 

property to a greater degree than that for a typical property. 

3. The adjustment authorized shall not constitute a grant of special privileges inconsistent with the limitation upon 

other properties in the vicinity and zone in which such property is located.  The adjustment is warranted due to 

allow the property owner to develop a project of size and quality similar to that for a typical property. 

4. The special circumstance of the site (the presence of the gas line easement) is not self-imposed by the property 

owner, but is a pre-existing feature of the site.  Refer to “Amendment to Right Of Way and Easement” M.C.R. 

2010-0399969 and the Subdivision Plat for Agave Center Amended II for history and layout of the easement.  

 

Conclusion 

 

Staff recommends approval of each of the two (2) variances requested.  Staff believes the applicant’s site design solution 

successfully supports the approval criteria for the variances. 

 

 

REASONS FOR  

APPROVAL: 1. A special circumstance applies to the land that will limit development on the eastern portion of the 

property, which in turn impacts development on the entire property. 

2. Authorization of the variances is necessary for the preservation and enjoyment of substantial property 

rights for this property. 

3. Authorization of the variances will not be materially detrimental to persons residing or working in the 

vicinity of the property, and is not materially detrimental to persons on adjacent properties, in the 

neighborhood or to the public welfare in general. 

4. The adjustments authorized are not a grant of special privileges that are inconsistent with the 

limitations upon other properties in the vicinity and zone in which the property is located. 
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CONDITIONS 

OF APPROVAL: 1. Development Plan Review approval shall be obtained and construction documents for site 

development shall be submitted to the Community Development Building Safety Division for building 

permit by September 6, 2012 or the variance approvals shall be made void.  Subsequently, expiration 

of the building plan check period or issued building permit will result in expiration of the variances. 

 

2. Provide a continuous minimum 3’-0” high screen on the street side of the drive-through.  The screen 

shall consist of a combination of landscape berm and masonry or concrete site wall.  The landscape 

berm may not be less than 50 percent of the entire screen.  Provide site wall of materials and finish that 

architecturally compliments the materials and finish of the building.  Details of screen wall and 

landscape berm layout shall be approved during Development Plan Review process. 

 

3. Modify the existing retention basin on the western edge of Lot 3 to coordinate with the development of 

Lot 3.  The reconfigured basin is required to handle 100 year storm water runoff for Jewel Street (east 

half) extending from Warner Road south to Ranch Road.  The reconfigured retention basin may be 

divided to include a portion of storm runoff on Lot 4, subject to agreement of adjacent property 

owner(s) and the C.O.T. Public Works Engineering Division. 

 

4. The exemption of trees applies only to parking landscape islands or other landscape areas that are 

over the gas line easement.  For each required tree that is exempted, install one additional tree 

(minimum 24” box installation size) on site or in one of the adjacent street frontages that otherwise 

would not be required by the Zoning and Development Code.  Install trees so there is a continuous line 

of mature tree canopy along the street frontages opposite the drive-through.  Details of tree selection 

and locations shall be approved during Development Plan Review process. 

 

5. Install landscape islands over the gas line easement where planting in islands provides a 100 percent 

ground cover spread when plants are mature.  Details of plant selection and layout shall be approved 

during Development Plan Review process. 

 

6. Promptly repair damage to paving and landscape caused by periodic heavy maintenance to gas lines 

contained under the natural gas easement. 

 

7. The site parking layout with dimensions as indicated does not meet the minimum standards of the 

Zoning and Development Code (ZDC) with respect to fire/refuse lane layout (item d. below) and 

landscape island size (item e. below). Incorporate the requirements of items a., b. and c. below and 

make adjustments to the site plan to correct the parking layout.   

a. Minimum standard parking space is 8’-6” wide and 18’-0” long, but 2’-0” of parking space length 

may overhang adjacent paved walkway or landscape in accordance with ZDC Sec. 4-606(A.1.).  At 

a walkway, provide minimum 4’-0” access width on paving outside of parking space overhang. 

b. Minimum disabled van accessible parking space width is 8’-0” with an 8’-0” side aisle in 

accordance with COT Engineering Standard Detail T-360. 

c. Maintain minimum 23’-0” wide two-way drive aisle width in accordance with ZDC Tab. 4-606A.    

d. On the site plan indicate outline of 20’-0” wide fire and solid waste lane through parking lot in 

accordance with ZDC Fig. 4-502(G).  Locate fire lane entirely in drive aisle.  Maintain fire lane 

entirely clear of landscaped island curbs and parking spaces.  Do not provide turn radius that is 

less than the minimum allowed. 

e. Provide landscaped islands of minimum size and area in accordance with ZDC Sec. 7-704(C.2.). 
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HISTORY & FACTS: 

 

January 14, 1999 City Council approved the Final Plat of Agave Center (Formerly Known as Warner 10 Commerce 

Center). 

 Note: two parallel gas lines are located on sheet 2 of 2 of this plat with the following identification: 

“GASLINE EASEMENT PER BK 47 OF MISC PG 564 & BOOK 23 OF MAPS, PAGE 45 (NO DEFINED 

WIDTH)”. 

    

January 7, 2010 City Council approved the Amended Subdivision Plat for the Sahara Agave Center located at 1780 West 

Ranch Road in the GID, General Industrial District, PCC-1, Planned Commercial Center Neighborhood 

District and SWOD, Southwest Tempe Overlay District. 

  

January 19, 2010 Hearing Officer approved the following requests for Carl’s Jr. Restaurant located at 8825 South Jewel 

Street in the PCC-1, Planned Commercial Center Neighborhood District and the SWOD, Southwest 

Tempe Overlay District: 

 VAR09018: Variance to allow a drive-through lane on the street side of the building deviating from 

Zoning and Development Code Section 3-408, drive-through orientation requirements. 

 VAR09019: Variance to waive trees in the landscape islands for a portion of the parking area within 

the El Paso Natural Gas line easement. 

 Note: the variance approvals were allowed to expire.  Development Plan Review approval was obtained 

but the project was not submitted to Building Safety Division for building permit by January 19, 2011.  

   

February 23, 2010  Development Review Commission approved the request by Agave Center-Carl’s Jr. Restaurant for 

Development Plan Review (DPR10007) including site plan, building elevations and landscape plan for a 

single story 2,985 square foot restaurant on 0.86 net acres, located at 8825 South Jewel Street in the 

PCC-1, Planned Commercial Center Neighborhood District and the SWOD, Southwest Tempe Overlay 

District. 

  Note: this development plan review approval was allowed to expire when the project was not submitted 

to Building Safety Division for building permit by January 19, 2011. 

 

May, 2010 Two Amendment to Right of Way and Easement documents were completed concerning the natural gas 

easement through Lots 3 and 4 of the Agave Center (from Warner Road to Ranch Road), including the 

following:  Establish the width of the natural gas easement (40’-0” wide), dedicate this easement by 

separate instrument and have the instrument recorded at the Maricopa County Recorder’s office.  Each 

document is acknowledged by the property owner of the respective property and the Attorney-in-Fact for 

El Paso Natural Gas Company on behalf of El Paso Natural Gas.  The recordation No. for Lot 3 (the 

subject site) is M.C.R. 2010-0399969 and the recordation No. for Lot 4 (south of the subject site) is 

M.C.R. 2010-0415459.  

 

October 10, 2010 The City Council approved the Agave Center Amended II, an Amended Subdivision Plat consisting of 

eight (8) lots and dedication of Jewel Street on 17.46 acres.  The 17.46 acres formerly included Lots 2, 3 

and 4 of Agave Center and Lot 13 and 14 of Agave Center Amended.  The 17.46 acres are located in 

the PCC-1, Planned Commercial Center Neighborhood District--Lots 1, 2, 3, 4 and 5, PCC-1 (PAD) and 

GID (PAD) Planned Commercial Center Neighborhood District, General Industrial District and Planned 

Area Development Overlay—Lot 6, and GID, General Industrial District--Lot 7 and 8.  The entire area is 

also within the SWOD, Southwest Tempe Overlay District. 
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DESCRIPTION:  Owner –   CAJR, L.L.C. 

  Attorney-in-Fact -- Jason LeVecke, Managing Member, MJKL Enterprises 

 Applicant –   Nick Wood, Snell & Wilmer L.L.P. 

 Site Planning -- Mark Johnson, Bury + Partners, Engineering Solutions 

 

  General Plan 2030 

  Projected Land Use -- Commercial 

 

  Zoning 

  Existing zoning -- PCC-1, Planned Commercial Center Neighborhood District and 

     SWOD, Southwest Tempe Overlay District 

 

  Site (Lot 3, Agave Center Amended II) 

 Net site area -- 0.86 acres (37,447 s.f.) 

 

 Project Data 

 Build’g area -- 2,715 sf. (note: the previously approved restaurant was 2,985 sf.) 

 Build’g/lot cover -- 7.25 % (50.0 % max. allowed) 

 Lndscp/lot cover -- 30.0 % (15.0 % min. allowed) 

 Build’g height -- 33.0 ft. (35.0 ft. max. allowed) 

 Setbacks: 

  Front (W) -- +32.0 ft. (0.0 ft. min. allowed) 

  Side (S) -- +45.0 ft. (30.0 ft. min. allowed) 

  Rear (E) -- +134.0 ft. (30.0 ft. min. allowed) 

  Street side (N) -- +55.0 ft. (0.0 ft. min. allowed) 

 Vehicle Parking -- 40 spaces including two disabled accessible spaces (36 required) 

 Bike Parking -- 3 spaces (3 required) 

 

 

ZONING AND 

DEVELOPMENT 

CODE REFERENCES: Part 6, Chapter 3, Section 6-309 Variances 

 Part 4, Chapter 7, Section 4-704 Parking Facility Landscape Standards 

 Part 3, Chapter 4, Section 3-408 Drive-Through Facilities 
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