
Staff Summary Report 
 

Development Review Commission Date:  08/23/2011    Agenda Item Number:  ___ 
  

 

 

SUBJECT:  Hold a public hearing for a Zoning Map Amendment, Planned Area Development Overlay 

and Development Plan Review for THE DISTRICT located at 941 E. Apache Boulevard. 

   

DOCUMENT NAME:  DRCr_TheDistrict_082311   PLANNED DEVELOPMENT (0406) 

   

COMMENTS:  Request for THE DISTRICT (PL110169) (Tara Waldier, RB Tempe LLC, Scott E. Baer, 

Baer’s Den, and Charles and Elsa Fong, Spence Avenue Apartments, property owners; 

Nick Wood, Esq., Snell & Wilmer LLP, applicant) consisting of a five story, 639,589 sf. 

279 unit student housing complex with structured parking and ground floor retail plus a 

reconstructed one story 1,868 sf. Baer’s Den bar, all on +/-5.616 acres (12 parcels, total), 

located at 941 East Apache Boulevard in the CSS, Commercial Shopping and Service 

District, the R-4, Multi-Family Residential General District and with 4 parcels with a 

P.A.D., Planned Area Development Overlay District and T.O.D., Transportation Overlay 

District.  The request includes the following: 

ZON11003 – (Ordinance No. 2011.41) Zoning Map Amendment from CSS, Commercial 

Shopping and Service to MU-4, Mixed-Use, High Density District on +/-3.427 acres (5 

parcels) facing Apache, from CSS, Commercial Shopping and Service and R-4, Multi-

Family Residential General to R-5, Multi-Family Residential High-Density District on +/-

2.189 acres (7 parcels) facing Spence, and for insertion of +/-3.510 acres (8 parcels) into 

the T.O.D., Transportation Overlay District. 

PAD11006 – (Ordinance No. 2011.41) Planned Area Development Overlay to establish 

development standards for density (in MU-4 District) and building height, building 

setbacks, building lot coverage and landscape lot coverage on +/-5.616 acres. 

DPR11120 – Development Plan Review including site plan, building elevations, and 

landscape plan for the reconstructed Baer’s Den on 0.259 acres. 

   

PREPARED BY:  Kevin O’Melia, Senior Planner (480-350-8432) 

   

REVIEWED BY:  Lisa Collins, Community Development Deputy Director (480-350-8989) 

   

LEGAL REVIEW BY:  N/A 

   

DEPARTMENT REVIEW BY:  N/A 

   

FISCAL NOTE:  There is no fiscal impact on City funds. 

   

RECOMMENDATION:  Staff – Approval, subject to conditions 

   

ADDITIONAL INFO:  Gross +/- site acreage 5.616 ac. (Proposed MU-4: 3.427 ac. and R-5: 2.189 ac.) 

  Density (dwelling/acre) 

Total Building area 

49.68 d/ac. (Proposed MU-4: 62.74 d/ac. and R-5: 29.23 d/ac.) 

District live/retail/garage 639,589 sf. and Baer’s Den 1,868 sf. 

  Lot Coverage 58 % 

  Building Height Proposed MU-4: 90 ft and R-5: 54 ft. 

  Building Setbacks 5 ft Apache front & Spence reverse front, 30 ft West, 41 ft East  

  Landscape Coverage 24 % 

  Vehicle Parking District 940 spaces and Baer’s Den 14 spaces 

  Bicycle Parking District 256 spaces and Baer’s Den 7 spaces 

  See Summary on page 2.  A neighborhood meeting was held on August 08, 2011. 
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SUMMARY: 

The District seeks to assemble and redevelop twelve parcels for a mixed-use complex that primarily contains housing but also 

contains commercial ground level space.  In the first phase of the entitlement process, as submitted, the District seeks land use 

entitlements including a Zoning Map Amendment and Planned Area Development Overlay for the twelve parcels and seeks a 

Development Plan Review for the construction of the new Baer’s Den on its own lot. 

 

The Baer’s Den is an existing neighborhood bar and grill located at 941 East Apache Boulevard.  A new building will be built on its 

own lot for this business in the northwest corner of the site.  Upon completion of the new building, the existing building will be 

demolished and the existing parcel will be absorbed by the District. 

 

The District includes a 279 unit, 900 bedroom residential component of 343,975 sf. which will be marketed to students.  This 

component also provides a 1,712 sf leasing office, 4,844 sf. clubhouse and 67,640 sf. of combined circulation area.   The 

commercial component consists of a ground level 2,735 sf. fitness center on Apache for residents with a provision for public 

membership and a 1,075 sf. ground level commercial space facing Apache.  940 vehicle parking spaces will be provided on site, 

these will principally be housed in a six level garage of 217,608 sf.  The garage is hidden by residential units on three sides.  The 

garage and 64 residential units will be located in the R-5 District on the southern part of the site and 215 residential units and all of 

the commercial functions, including the separate new Baer’s Den, will be located in the MU-4 District on the northern part of the site. 

 

The number of units is carefully weighed in the R-5 district to respect the maximum allowable residential density.  The commercial 

functions are oriented to the northern part of the site to respect the General Plan Projected Land Use Map, which limits the southern 

portion to residential but allows residential and commercial to co-exist in the northern portion.  The building proposed is four stories 

on Spence, is five stories in the center of the site and is six stories (with the ground floor of commercial height) on Apache.  This 

graduated increase in height reflects the increased intensity and mixed-use allowed along the Apache Boulevard and respects the 

lower intensity of adjacent residential developments to the south of Spence Avenue. 

 

A Traffic Impact Analysis for the development has been reviewed by Transit Studies Division.  The volume of traffic for the site 

driveways is found to be acceptable. 

 

The entitlements requested include the following. 

 A Zoning Map Amendment for the twelve parcels comprising 5.616 acres contains three components: 

 From CSS, Commercial Shopping and Service on five parcels to MU-4, Mixed-Use, High Density on 3.427 acres. 

 From CSS, Commercial Shopping and Service and R-4, Multi-Family Residential General on seven parcels to R-5, Multi-

Family Residential High Density on 2.189 acres. 

 Insert eight parcels comprising +/-3.510 acres into the T.O.D., Transportation Overlay District.  The other four parcels are 

already within the T.O.D. 

 A Planned Area Development Overlay for 5.616 acres includes establishment of maximum density for the MU-4 portion of the 

site (maximum density of 30 du/ac is already established for the R-5 portion by the Zoning and Development Code), 

establishment of separate maximum heights for the MU-4 and R-5 portions, and establishment of minimum setbacks, maximum 

lot coverage and minimum landscape coverage on site. 

 A Development Plan Review for the new Baer’s Den. 

 

Under a concurrent process, a Final Subdivision Plat for the District is being prepared to consolidate the twelve parcels into three 

lots and make dedication to public right-of-way.  The three lots include those for the new Baer’s Den, the existing Baer’s Den, and 

the District. 

 

For further processing, a Development Plan Review will be required for the District.  Additionally, an Amended Final Subdivision Plat 

for the District will be required to remove the existing Baer’s Den lot after the new Baer’s Den is constructed and that business is 

transferred to the new building.  The Baer’s Den intends to operate at the old location until the new facility is ready.   

 

COMMENTS: 

This site is located to the east of Rural Road and is bordered on the north by Apache Boulevard and on the south by Spence 

Avenue.  The Four Points by Sheraton Tempe hotel with frontages on Rural, Apache and Spence is immediately to the west and the 

Tempe Chamber of Commerce is at the southeast corner of Apache and Rural.  Pete’s Fish & Chips (facing Apache) and the 
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DeLario Residential Condominiums (facing Spence) are immediately to the east of the site.  To the north of the site across Apache 

is a ten-story mixed-use student housing development (The Vue).  To the south is a single story apartment complex.  The site itself 

is comprised of twelve parcels and contains foundations, debris and remnant plants from previous developments that have been 

demolished.  The exceptions which still exist are the two-story concrete masonry unit Spence Avenue Apartments in the southwest 

site corner and the one-story wood and metal Baer’s Den Bar in the north center of the site on Apache. 

 

The twelve parcel site contains two General Plan 2030 Projected Land Use areas and is a patchwork of zoning districts. 

 Concerning Projected land Use, the five parcels of combined 3.427 acres that are oriented toward Apache are designated 

Mixed-Use and the seven parcels of combined 2.189 acres that are oriented toward Spence are designated Residential.  The 

District will maintain the Projected Mixed-Use and Residential Land Use boundaries on site without change. 

 Concerning the Zoning Map, the underlying zoning district of the site is CSS except 132 feet of width along Spence Avenue is 

R-4.  Zoning district boundaries approximate but do not match the General Plan 2030 Projected Land Use boundary.  The 

zoning boundary cuts through several parcels of the site.  Following are the existing zoning conditions as broken down by 

parcel: 

 CSS, Commercial Shopping and Service District: 

 Along Apache Boulevard, parcels 133-10-006B, 133-10-007, 133-10-010, 133-10-012E and 133-10-013.  Parcel 133-

10-010 contains the existing Baer’s Den. 

 Along Spence Avenue, parcels 133-10-005, 133-10-008 and 133-10-006A except the south 132 feet of each parcel.  

Parcel 133-10-005 contains the existing Spence Avenue Apartments. 

 Landlocked parcel 133-10-014D except the south 32 feet of this parcel. 

 R-4, Multi-Family Residential General District: 

 Along Spence Avenue, parcels 133-10-012F, 133-10-014E and 133-10-014F as well as the south 132 feet of parcels 

133-10-005, 133-10-008 and 133-10-006A. 

 The south 32 feet of landlocked parcel 133-10-014D. 

 Planned Area Development Overlay and Transportation Overlay District (Corridor) 

 Parcel 133-10006B and 133-010-007 facing Apache and parcel 133-10-008 and 133-10-006A facing Spence are within 

these overlays.  The PAD and TOD insertion were for the Element Hotel, an unrealized proposal entitled in 2008.  The 

other eight parcels that make up the site do not have a P.A.D. and are not currently within the T.O.D. Corridor. 

 

The Development Plan Review and Use Permit for the Element Hotel have expired.  There are no other existing entitlements for this 

property that will remain in effect, except the existing P.A.D. for the Element Hotel on four parcels.  This P.A.D. will be superseded 

by a P.A.D. that covers the twelve parcels.  The T.O.D. Corridor insertion for twelve parcels will join eight parcels of the site outside 

of the T.O.D. to the four parcels that are already within the T.O.D. 

 

This request includes the following: 

1. Zoning Map Amendment for the site including MU-4 to the north, R-5 to the south and insertion of the site into the T.O.D. 

2. Planned Area Development Overlay including density (for MU-4), height, setbacks, lot coverage and landscape coverage. 

3. Development Plan Review for the Baer’s Den. 

 

The applicant requests the Development Review Commission take action on the Development Plan Review and provide 

recommendations to City Council for the Zoning Map Amendment and Planned Area Development Overlay.  The Final Subdivision 

Plat will also be heard by City Council. 

 

PUBLIC INPUT 

 The site has been posted on Spence Avenue and Apache Boulevard.  On site tenants in the Spence Avenue Apartments, 

surrounding property owners within 300 feet of the site edges and registered neighborhood associations and registered affiliate 

associations within 600 feet of the site boundary have been notified of time and place of the required neighborhood meeting. 

 A neighborhood meeting was held on August 8, 2011 from 6:30 p.m. to 8:00 p.m. at the Sheraton Four Points Hotel Ruby room 

at 1333 South Rural Road.  Eight members of the public including three from the hotel and five from neighborhoods east and 

south of the site attended the meeting in addition to the applicant, the Baer’s Den Owner, the Landscape Architect, Traffic 

Consulting Engineer and City Planning staff.  Meeting format was open with informal presentation.  Citizens were encouraged to 

review the design plans, elevations and perspectives on display and were engaged in conversation by the applicant and design 
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professionals.  The comments on the proposal were favorable.  One written comment was provided.  See attachments 18-19 for 

the applicant’s Neighborhood Meeting Summary Report. 

 C.O.T. planning staff has received one call in support of the redevelopment of the property from a citizen on July 18, 2011. 

 The applicant has separately met with Arizona State University regarding the District.  For A.S.U.’s letter of response that 

pertains to the District see attachments 20-21.  As of publication of this report, there have been no other communications 

regarding the District. 

 

PROJECT ANALYSIS 

 

ZONING 

The proposal seeks a Zoning Map Amendment to bring the entire 5.616 acre site within the Transportation Overlay District and 

convert the northern portion (3.427 acres) from CSS to MU-4 Mixed-Use, High Density and convert the southern portion (2.189 

acres) from CSS and R-4 to R-5, Multi-Family Residential High Density.  The proposed zoning change conforms to the General Plan 

Land Use Map on site in that the Zoning Map boundary between MU-4 and R-5 as proposed will align with the General Plan 

Projected Land Use Map (mixed-use to residential) boundary.  The proposed zoning change also conforms to the General Plan 

Projected Density Map in that the General Plan encourages high density along this portion of Apache Boulevard but requires 

medium to high density beginning on the south side of Spence Avenue.  The R-5 district requires conformance to a maximum 

density of 30 dwelling units / acre.  The configuration of dwelling units on site will respect that limit.  This translates to a lower 

building mass (four residential stories) on the Spence Avenue frontage and a higher building mass (five residential over one 

commercial story) on the Apache Road frontage.  The distribution of building mass with a preponderance toward Apache Boulevard 

and a lesser amount toward Spence is in character with the surrounding pattern of development.  

 

Section 6-304 C.2. Approval criteria for Zoning Map Amendment: 

1. The proposed zoning amendment is in the public interest. The proposed amendment reinforces the emerging condition of 

mixed residential and commercial uses along Apache Boulevard and preserves the residential use exclusively along 

Spence Avenue.  The insertion of the site within the Transportation Overlay District supports existing multi-modal 

transportation options near this site including the convenience of A.S.U. by bike and foot to the west, the light rail line to the 

east, the Valley Metro Route 72 bus line on Rural Road to the west and the Tempe Circulator (Orbit-Mars) route on Spence 

Avenue to the south. 

2. The proposed zoning amendment conforms with and facilitates implementation of the General Plan. The proposed 

amendment is in support of the General Plan 2030 Land Use Map, which proposes mixed-use along Apache Boulevard 

and residential along Spence Avenue.  The proposed amendment aligns the MU-4 / R-5 boundary with the mixed-use / 

residential boundary through the site. 

3. Establish a Planned Area Development Overlay.  Establish density for MU-4 District and establish heights, setbacks, lot 

coverage and landscape coverage for R-5 and MU-4 Districts. 

4. Incorporate the provisions of the Transportation Overlay District (Corridor).  Provide pedestrian oriented design 

environment at street frontages and make use of vehicle parking reductions. 

 

PLANNED AREA DEVELOPMENT 

 

The Planned Area Development Overlay (P.A.D.) extends over two proposed zoning districts.  Density and height distinctions are 

made in the P.A.D. development standards with respect to the proposed MU-4 and R-5 zones.  The P.A.D. establishes a maximum 

density of 63.00 d/ac for the MU-4 district on 3.427 acres facing Apache. Maximum density of 30.0 d/ac is maintained for the R-5 

district on 2.189 acres facing Spence.  The P.A.D. establishes maximum heights of 90.0 ft. for MU-4 and 54.0 ft. for R-5.  These 

distinctions reflect a comparative size reduction between developments on Apache and on Spence.  For example, The Vue (ten 

stories) north of Apache has a density of 87.0 d/ac. (132 units on 1.52 acres), is 116.0 ft. to the main skyline and is 128.0 ft. to the 

elevator tower.  The Element Hotel (eight-stories--not built) previously proposed in the northwestern part of this site was to be 85.0 

ft.  The four-story Sheraton Four Point Hotel to the west is +40 feet.  The residential land use south of Spence is zoned R-4 and has 

a 40.0 ft. maximum allowable height, although existing development south of Spence opposite the site is in the 15.0 – 20.0 ft. range. 

 

The Planned Area Development Overlay establishes landscape lot coverage, building lot coverage and building setbacks.  These 

standards cover both zoning districts.  The 5.0 ft. front and reverse front building setbacks proposed reflect an urban, “street-front” 

typology.  The broad 30.0 f.t and 41.0 ft. west and east side yard setbacks proposed allow fire lanes and tree buffers bordering 



 

PL110169 THE DISTRICT Page 5  

Development Review Commission: August 23, 2011  

 

 

adjacent properties.  The frontage and reverse frontage on Apache and Spence are heavily planted with trees following the 

Transportation Overlay District shade standard for sidewalks.  Proposed minimum on-site landscape areas are 24.0 percent of site 

area and are entirely on grade to allow meaningful tree growth without the excessive maintenance of elevated foliage in confined 

planting areas.  In comparison, The Element Hotel (not built) proposed minimum 25.0 percent on-site landscape lot coverage.  

Building lot coverage as proposed is organized to feature internal courtyards including the main pool courtyard.  This courtyard 

conforms to police requirements for common resident and guest amenities that are internalized in the development. 

 

The Planned Area Development Overlay does not tamper with the development standard for density in the R-5 district and for the 

entire site maintains the side-yard building step-back of 1:1 above 30.0 ft.  The proposed vehicle parking standards exceed those 

allowed by the Transportation Overlay District. 

 

Building & Site Standard 
R-4 / CSS 

COMPARITIVE STANDARDS 

MU-4 (PAD,TOD) / R-5 (PAD,TOD) 

PROPOSED STANDARDS 

 

 

R-4 

 

 

CSS 

 

 

R-5 (PAD) 

 

MU-4 (PAD) 

 

MAXIMUM DENSITY 

 

25 D/AC 

existing 

 

20 D/AC 

existing 

 

30 D/AC 

existing 

 

63 D/AC 

proposed 

 

MAXIMUM BUILDING HEIGHT 

 

40 FT 

 

35 FT 

 

54 FT 

 

90 FT 

 

MINIMUM BUILDING SETBACK 

……..Front (facing Apache Boulevard) 

……..West Side Perimeter 

……..East Side Perimeter 

……..Common Side and Rear (between lots in 

……..development) 

……..Reverse Front (facing Spence Avenue) 

 

 

` 

n/a 

10 FT 

10 FT 

` 

0 FT 

20 FT 

 

 

` 

0 FT 

0 FT 

0 FT 

` 

0 FT 

n/a 

 

 

` 

n/a 

30 FT 

41 FT 

` 

0 FT 

5 FT 

 

` 

5 FT 

30 FT 

41 FT 

` 

0 FT 

n/a 

 

MAXIMUM BUILDING LOT COVERAGE: 

Building area as percent of net site area 

 

MINIMUM LANDSCAPE LOT COVERAGE 

Landscape area as percent of net site area 

 

 

60 % 

` 

` 

25 % 

 

 

 

50 % 

` 

` 

15 % 

 

 

 

58 % 

` 

` 

24 % 

` 

58 % 

` 

` 

24 % 

 

 

 

Section 6-305 D. Approval criteria for P.A.D. Overlay: 

1. The proposed residential and mixed-use land uses consisting of residential only to the south along Spence and commercial 

and residential combined to the north along Apache are allowable in Zoning and Development Code Part 3 Chapter 1 

(residential) and Chapter 2 (mixed-use). 

2. The standards listed above, as established as part of the Planned Area Development Overlay, plus the standards 

described in the Zoning and Development Code for maximum residential density in the R-5 district, minimum street parking 

setback, building step-back adjacent to off-site residential district, and minimum vehicle and bicycle parking ratios as 

allowed by the Transportation Overlay District shall be the standards of development for this site. 

3. The proposed P.A.D. Overlay is in conformance with the provisions in the Zoning and Development Code Part 5 Chapter 4 

including the provision that the P.A.D. Overlay assists in the fulfillment of the goals, objectives and policies of the General 

Plan. 

4. The P.A.D. Overlay conditions of approval are reasonable to ensure conformance with the provisions of the Zoning and 

Development Code. 
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DEVELOPMENT PLAN REVIEW 

 

General 

The center piece of the first phase of the redevelopment for the District of 5.616 acres is the relocation of the Baer’s Den Bar and 

Grill to the northwest corner of the site.  A Final Subdivision Plat is currently being prepared to provide a separate lot for the new 

Baer’s Den.  The Baer’s Den will continue to operate at its existing location while the new facility is being constructed.  At the 

conclusion of construction, the Baer’s Den will move and the original building will be demolished.  An Amended Final Subdivision 

Plat will then be completed to remove the original Baer’s Den parcel.  This area will then be used for the District. 

 

Site Plan 

The driveways at the northwest corner of the District and a connecting 20’-0” wide fire and refuse lane will be constructed for the 

Baer’s Den.  The Baer’s Den Lot will be developed to the west of this drive aisle and with a narrow frontage on Apache Boulevard.  

The site layout will be similar to the existing Baer’s Den, where an outdoor patio and main entrance engage the street to the north 

and a second business entrance faces south to the vehicle and bicycle parking provided for this business. 

 

Building Elevations 

As with the site layout, the height, size and shape of the building intentionally replicate the original structure.  The underlying 

concept is that this is a neighborhood business that is not going away, it is moving to the west.  The materials and colors of the 

building are different from the original in that they are similar to those proposed for the District.  In particular, a metal standing seam 

roof and smooth exterior plaster wall surfaces and colors are selected to relate to the surfaces that will be proposed for the District.  

Other than the similarity of materials, colors and the joint use of a driveway, the Baer’s Den is a separate business from the District. 

 

Landscape Plan 

The signature twin mesquite trees on Apache in front of the original Baer’s Den will be replaced with two thornless mesquites on 

Apache in front of the new Baer’s Den patio.  Again, the design intention is to replicate the character of the original Baer’s Den.  

Additional trees will be placed in a row between the drive aisle and the Baer’s Den parking lane.  Additionally, the west property line 

tree buffer will be installed with the west drive aisle during this phase of construction. 

 

Section 6-306 D Approval criteria for Development Plan Review 

1. Placement, form, and articulation of buildings and structures provide variety in the streetscape; replace a small, iconic structure 

with a similar, improved structure in a slightly different location in order to make way for a new development.  

2. Building design and orientation, together with landscape, combine to mitigate heat gain/retention while providing shade for 

energy conservation and human comfort; tree placement along west property line and at entrance patio will assist with human 

comfort. 

3. Materials are of a superior quality, providing detail appropriate with their location and function while complementing the 

surroundings; metal roof, masonry base and exterior plaster improve the patchwork of the original building. 

4. Buildings, structures, and landscape elements are appropriately scaled, relative to the site and surroundings; the building itself 

and entrance patio are sized to replace the original neighborhood structure.  The building fenestration is similarly laid out to 

engage the street and enhance the neighborhood character of this establishment. 

5. Plans take into account pleasant and convenient access to multi-modal transportation options and support the potential for 

transit patronage; The Baer’s Den is within walking distance of the light rail at Apache and Terrace, the Valley Metro route 72 on 

Rural and the Orbit Mars route on Spence. 

6. Vehicular circulation is designed to minimize conflicts with pedestrian access and circulation, and with surrounding residential 

uses; The driveway on Apache is designed for joint use by the District, when this project is developed.  The Baer’s Den has a 

parking area that is distinct and separate from the drive aisle connected to this driveway.  

7. The Baer’s Den layout appropriately integrates Crime Prevention Through Environmental Design principles such as territoriality, 

natural surveillance, access control, activity support, and maintenance; 

8. Landscape accents and provides delineation from parking, buildings, driveways and pathways;  Landscape is added, 

particularly along the west edge of the drive aisle, to help to anchor the Baer’s Den to its surroundings in advance of the 

development of the District. 

9. Signs for the Baer’s Den will be reviewed as a separate submittal package.  

10. By condition of approval and in accordance with the Zoning and Development Code, Lighting is compatible with the proposed 

building(s) and adjoining buildings and uses, and does not create negative effects. 
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CONCLUSION 

Based on the information provided by the applicant and the analysis provided above, staff recommends approval of the requested 

Zoning Map Amendment and Planned Area Development Overlay for the 5.616 acre site and Development Plan Review for the new 

Baer’s Den. This request meets the required criteria and will conform to the conditions of approval. 

 

REASONS FOR APPROVAL: 

1. The proposed District and the Baer’s Den meet the General Plan Projected Land Use (mixed-use to north and residential to 

south) and Projected Residential Density (greater than 25 d/ac) for this site.  The density for the residential southern portion of 

the site is limited to 30 dwelling units per acre in accordance with the maximum allowed in the R-5 District.  A more intense 

density is established within the mixed-use northern portion of the site. 

2. The proposed District and the Baer’s Den will meet the development standards established under the Zoning and Development 

Code including as modified by the Transportation Overlay District Corridor and except as established specifically for this site 

under the Planned Area Development Overlay. 

3. The Planned Area Development Overlay process was specifically created to allow for greater design flexibility in exchange for a 

design of quality that is also respectful of its surroundings.  The project establishes density for the MU-4 District, establishes 

separate maximum allowable height for the R-5 and MU-4 Districts, and establishes building setbacks, building lot coverage 

and landscape lot coverage for the entire site.  The design of quality features small front and reverse front setbacks that 

accommodate the Pedestrian Street Environment of the Transportation Overlay District, generous perimeter side yard setbacks 

that pull the buildings away from adjacent developments and allow perimeter tree buffers, building height that is taller on 

Apache and shorter on Spence in keeping with adjacent land use intensities, lot coverage that approximates adjacent recent 

development, and landscape coverage that allows meaningful ground level planting area. 

4. The proposed project meets the approval criteria for a Zoning Map Amendment, Planned Area Development Overlay and 

Development Plan Review. 
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CONDITIONS OF APPROVAL 

EACH NUMBERED ITEM IS A CONDITION OF APPROVAL.  THE DECISION-MAKING BODY MAY MODIFY, DELETE OR ADD TO THESE CONDITIONS.   

 

ZON011003 AND PAD11006 

CONDITIONS OF APPROVAL: 

 

1. A building permit shall be obtained on or before September 22, 2013 or the zoning districting of the property may revert to that 

in place at the time of application, subject to a public hearing. 

 

2. The property Owner(s) shall sign a waiver of rights and remedies form.  By signing the form, the Owner(s) voluntarily waives 

any right to claim compensation for diminution of Property value under A.R.S. §12-1134 that may now or in the future exist, as a 

result of the City’s approval of this Application, including any conditions, stipulations and/or modifications imposed as a 

condition of approval.  The signed form shall be submitted to the Community Development Department no later than October 

24, 2011, or the Zoning Map Amendment and Planned Area Development Overlay approval shall be null and void. 

 

3. The Planned Area Development Overlay for The District shall be put into proper engineered format with appropriate signature 

blanks.  The finalized and acknowledged Planned Area Development Overlay document shall be received and kept on file with 

the City of Tempe Community Development Department prior to issuance of building permits. 

 

4. The Developer shall revise the Traffic Impact Analysis in accordance with Transit Studies comments, dated August 12, 2011 

and resubmit the revision to Transit Studies Division prior to any submittal for a building permit. 

 

5. The Developer must receive approval of the revised Traffic Impact Analysis from the City of Tempe Traffic Engineer or her 

designee prior to issuance of a building permit. 

 

6. A Final Subdivision Plat is required for this development.  The Final Subdivision Plat shall be processed through the City of 

Tempe Community Development Department and shall be recorded prior to issuance of a building permit. 

 

7. The maximum density for the MU-4 District on +/-3.427 acres shall be sixty-three dwelling units per acre (63.0 d/ac). The 

maximum density for the R-5 District on 2.189 acres shall be maintained at thirty dwelling units per acre (30.0 d/ac) in 

accordance with the provision of the Zoning and Development Code. 

 

8. The maximum building height for the MU-4 District on +/-3.427 acres shall be ninety feet (90.0 ft.).  The maximum building 

height for the R-5 District on 2.189 acres shall be fifty-four feet (54.0 ft.). 

 

9. Building step-back above 30’-0” height shall be waived along common property line between lots of the development.  The 1:1 

building step-back is maintained on the east and west site perimeters where the development is adjacent to multi-family 

residential districts following the standard step-back provision of the Zoning and Development Code.  The step-back planes 

shall be established at five feet (5.0 ft.) from the side perimeter property lines. 

 

10. Building setbacks shall be waived along common property line between lots of the development.  The minimum building 

setbacks as established along the perimeter of the development shall be as follows.  Minimum front yard (Apache) and reverse 

front yard (Spence) setbacks are five feet (5.0 ft.).  Side yard setback at west perimeter property line is thirty feet (30.0 ft.).  Side 

yard setback at east perimeter property line is forty-one feet (41.0 ft.). 

 

11. The maximum building lot coverage is established collectively for the lots of the development at fifty-eight percent (58%). 

 

12. The minimum landscape lot coverage is established collectively for the lots of the development at twenty-four percent (24%). 
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DPR11120 

CONDITIONS OF APPROVAL 

 

13. Submit construction documents to the Community Development Building Safety Division for building permit by August 23, 2012 

or the Development Plan Review approval will expire.  Subsequently, an expiration of the building plan check period or issued 

building permit will result in expiration of the Development Plan Review approval. 

 

14. The developer shall provide a continuing care condition, covenant and restriction for the common features of the development 

including, but not limited to paving at common drive aisles and landscaping, including irrigation system(s).  The CC&R's shall be 

reviewed and placed in a form satisfactory to the Community Development Manager and City Attorney. 

 

Site Plan 

15. At completion of construction of new Baer’s Den, remove structures, foundations and concrete and asphalt flatwork including 

the old Baer’s Den from the 5.616 acre site, except the Spence Avenue Apartments with site and landscape improvements 

associated with the apartments may remain at developer’s option.  Plant material that has acclimated on the interior of the site 

may remain at developer’s option.  Remove plant material that is in decline or has died on the interior of the site.  Top dress the 

entire site (except the Spence Avenue Apartments, if these remain) with a minimum 1” thick layer of decomposed granite. 

 

16. Protect and maintain existing sidewalk, street lighting and trees associated with the Apache Boulevard and Spence Avenue 

frontages of the 5.616 acre site.  Replace existing trees on the frontages that have died or are in decline.  Protect and maintain 

existing through irrigation and through electrical systems on frontages.  Where a through irrigation system does not exist, 

provide a subterranean, automatic irrigation system for the affected frontage. 

 

17. If the Spence Avenue Apartments are demolished during the construction of the new Baer’s Den, construct the west drive aisle 

with connecting Apache and Spence driveways and install the west property line tree buffer.  If the Spence Avenue Apartments 

are allowed to remain during and after the construction of the new Baer’s Den, construct the west drive aisle and install the west 

property line tree buffer to the northern boundary of the Spence Avenue Apartments and terminate the drive aisle with a 

temporary 90.0 ft. diameter circular drive suitable for fire and refuse truck turnaround. 

 

18. Provide upgraded paving at each driveway consisting of unit pavers.  Do not install pattern-stamped concrete.  Extend unit 

pavers in the driveway from the right-of-way line to 20’-0” on site and from curb to curb at the drive edges.  In the public right-of-

way from sidewalk to right-of-way line, extend concrete paving in the driveway to match sidewalk. 

 

19. Finish freestanding utility equipment boxes to match the building field color.  Do not paint over warning decals or identifiers.  

Place exterior, freestanding reduced pressure and double check backflow assemblies in pre-manufactured, pre-finished, 

lockable cages (one assembly per cage). 

 

Floor Plan 

20. Public Restroom Security: Provide 50% night lights and activate lights by automatic sensors, key or remote control mechanism. 

Provide a key bypass on the exterior side of single user restroom doors. 

 

Building Elevations 

21. Provide standing seam metal roof and metal fascia as indicated.  Conceal gutter and outflow drains in fascia.  Provide exposed 

downspouts that are secured to wall or optionally, provide outflow drains in bottom of gutters and delete downspouts.  Provide 

concrete splash blocks below outflow drains. 

 

22. Provide a split-face masonry base on the four building elevations that matches the height, material and color of the patio wall.  

 

23. Provide four pane windows on the east elevation as indicated in a similar height, size, quantity and configuration as the square 

2” recesses indicated on the west elevation. 

 

24. Provide a 3’-6” tall self-closing exterior gate at patio.  Post sign indicating “no alcohol beyond this point” at exterior gate.  
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Provide a 3’-6” tall patio enclosure consisting of the masonry base to 2’-8” and above the masonry provide a metal railing cap.  

Detail the railing cap so it cannot support a beverage container. 

 

25. Recess electrical service entrance section so front face of cabinet is flush with exterior building wall or in some other way detail 

concealment of electrical service entrance section on exterior of building. 

 

26. Provide exterior metal doors and frames.  Panel articulation in doors as indicated on elevations is acceptable.  Incorporate 

vision panels in front and rear entrance doors.  The vision panel described in Zoning and Development Code Sec. 4-406 is an 

acceptable minimum but another vision panel configuration may also be provided.  The pump room exterior door does not need 

a vision panel.  Do not provide exterior wood doors and frames. 

 

27. The two colors are approved as presented: 

Color 1 (not used) 

Color 2: Tan SW-6116: trim exterior plaster color including at 2” recesses on west elevation and metal roof color 

Color 3 Sand SW-6065, building exterior plaster field color 

Color 4 Cream integral color split face CMU 

Color 5 Bronze metal including at exterior doors and frames and window frames.  

 

28. Provide secure roof well mechanical equipment access from the interior of the building.  Adjust location of well as needed to 

coordinate with a private access point on floor plan.  Conceal roof well drainage system within the interior of the building. 

 

29. Provide 8” high, self (halo) illuminated, individual mount, metal reverse pan channel address numbers above or beside the two 

building entrances.  Exposed conduit, piping, or related materials on the building exterior for address signs, security cameras, or 

other exterior building mount items is not permitted. 

 

Lighting 

30. Provide lighting standards in the MU-4 District subject to Zoning and Development Code Sec. 4-801 through 4-805.  Minimum 

Light level of 5.0 foot-candles at patio entrance is not required except from close of business to dawn.  

 

Landscape 

31. Provide two thornless mesquite trees at the new Baer’s Den patio with a minimum 30” box installation size.  Use trees to 

visually frame the patio at the street. 

 

32. Provide landscape and irrigation plans for the Baer’s Den and the west perimeter landscape buffer. 

 

33. Irrigation notes: 

a. Provide pipe distribution system of buried rigid (polyvinylchloride), not flexible (polyethylene).  Use of schedule 40 PVC 

mainline and class 315 PVC ½” feeder line is acceptable.  Provide minimum class 200 PVC feeder line except provide 

minimum class 315 PVC feeder line for ½” diameter size.  Provide details of water distribution system. 

b. Locate valve controller in a vandal resistant housing. 

c. Hardwire power source to controller (a receptacle connection is not allowed). 

d. Locate valve controller in a vandal resistant housing or inside the building.  Hardwire power source to controller.  A 

receptacle connection is not allowed.  Detail controller installation so power and valve wire conduits are concealed in the 

exterior wall. 

e. Repair existing irrigation system on site or in the adjacent public right of way where damaged by work of this project.  

Provide temporary irrigation to existing landscape on frontage for period of time that irrigation system is out of repair.  

Design irrigation so existing plants on site or in frontage is irrigated as part of the reconfigured system at the conclusion of 

this construction. 

 

34. De-compact soil in planting areas on site and in public right of way.  Remove construction debris prior to plant installation.
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CODE/ORDINANCE REQUIREMENTS: 

THE BULLETED ITEMS REFER TO EXISTING CODE OR ORDINANCES THAT PLANNING STAFF OBSERVES ARE PERTINENT TO THIS CASE.  THE 

BULLET ITEMS ARE INCLUDED TO ALERT THE DESIGN TEAM AND ASSIST IN OBTAINING A BUILDING PERMIT AND ARE NOT AN EXHAUSTIVE LIST. 

 

 Specific requirements of the Zoning and Development Code (ZDC) are not listed as a condition of approval, but will apply to 

any application.  To avoid unnecessary review time and reduce the potential for multiple plan check submittals, become familiar 

with the ZDC.  Access the ZDC through www.tempe.gov/planning/documents.htm or purchase from Community Development. 

 

 SITE PLAN REVIEW: Verify comments by the Public Works, Community Development and Fire Departments given on the 2011 

Preliminary Site Plan Reviews dated May 11, June 15 and July 13.  Direct questions regarding comments to the appropriate 

department and coordinate modifications with all concerned parties prior to permit application.  Construction Documents will 

also be reviewed by planning staff to ensure consistency with this Planning Entitlement Review approval. 

 

 STANDARD DETAILS: 

 Access standard engineering details at this link: www.tempe.gov/engineering/standard_details.htm or purchase book from 

the Public Works Engineering Division. 

 Access standard refuse enclosures at this link: www.tempe.gov/bsafety/Applications_Forms/applications_and_forms.htm .  

The enclosure details are under Civil Engineering & Right of Way. 

 

 BUILDING HEIGHT BASIS: Measure building height from top of curb on Apache adjacent to the center of front of property. 

 

 SECURITY REQUIREMENTS : 

 Design building and site to maximize visual surveillance of vicinity.  Limit height of walls, landscape materials, and design 

columns or corners to reduce ambush opportunity.  Maintain distances of 20’-0” or greater between a pedestrian path of 

travel and any hidden area to allow for increased reaction time and safety. 

 Owner is required to prepare a security plan for the Baer’s Den with the Police Department.  To avoid revisions to permitted 

construction documents, initial meetings with the Police Department regarding the security plan are recommended before 

building permits are issued. At a minimum, Owner shall contact the Police Department to begin security plan process 

approximately eight weeks prior to receipt of certificate of occupancy. 

 Provide a security vision panel at service and exit doors (except to rarely accessed equipment rooms) with a 3” wide high 

strength plastic or laminated glass window, located between 43” and 66” from the bottom edge of the door. 

 

 FIRE: Clearly define the fire lane and turnaround.  Ensure that there is at least a 20’-0” horizontal width and a 14’-0” vertical 

clearance from the lane surface to the underside of tree canopies.  Layout of fire lane is subject to Fire Department approval. 

 

 REFUSE: 

 Construct walls, pad and bollards in conformance with standard detail DS-116. 

 Develop strategy for recycling collection with Sanitation Division.  Coordinate recycling storage with site layout. 

 Have Baer’s Den manager arrange for enclosure gates to be open from 6:00am to 4:30pm on collection days. 

 

 SITE LAYOUT: 

 Coordinate position of refuse enclosure and median between drive aisle and Baer’s Den parking so south end of median 

does not interfere with truck access to enclosure.  Contact Public Works Sanitation Division to verify that vehicle 

maneuvering and access to enclosure is adequate. 

 Relocate ramp that connects disabled accessible parking side aisle with the south business entrance to the Baer’s Den so 

the landscape island north of the disabled accessible parking space is the full length of the parking space. 

 

 ENGINEERING: 

 Indicate property lines and the dimensional relation of the building to the property lines. 

 Locate utilities underground.  Coordinate site layout with Utility providers to provide adequate access easement(s). 

 Verify location of easement or property restrictions, to ensure no conflict exists with the site layout or foundation design. 

 100 year onsite retention required for this property. 

 

http://www.tempe.gov/planning/documents.htm
http://www.tempe.gov/engineering/standard_details.htm
http://www.tempe.gov/bsafety/Applications_Forms/applications_and_forms.htm
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 PUBLIC RIGHT OF WAY: 

 Construct driveways in public right of way in conformance with Standard Detail T-320. 

 Modify existing Apache Boulevard median north of driveway adjacent to Baer’s Den at developer’s cost.  Verify extent of 

modification and permitting process with Public Works Department, Engineering Division. 

 

 PARKING SPACES: 

 Verify conformance of accessible vehicle parking to the Americans with Disabilities Act of 1990 (42 U.S.C.A. §12101 ET 

SEQ.) and the Code of Federal Regulations Implementing the Act (28 C.F.R., Part 36, Appendix A, Sections 4.1 and 4.6).  

Refer to Standard Detail T-360 for parking layout and accessible parking signs. 

 Provide bike parking loop/rack per standard detail T-578.  Provide 2’-0” by 6’-0” individual bike parking spaces.  One loop 

may be used to separate two bike parking spaces.  Allow bike maneuvering in and out of space without interfering with 

pedestrians, landscape materials or vehicles nearby. 

 

 LIGHTING: Indicate the location of all exterior light fixtures on the site, landscape and photometric plans.  Avoid conflicts 

between lights and trees or other site features in order to maintain illumination levels for exterior lighting. 

 

 LANDSCAPE: 

 Do not install river run rock or similar pieces of greater than 2” diameter and less than 12” diameter unless this material is 

secured into a concrete substrate. 

 Correctly indicate clear vision triangles at driveways on landscape plan.  Identify speed limits for adjacent streets at the site 

frontages.  Begin sight triangle in driveways at point 15’-0” in back of face of curb.  Consult “Corner Sight Distance” leaflet, 

available from Transit Studies Division.  Do not locate site furnishings, screen walls or other visual obstructions over 2’-0” 

tall (except canopy trees are allowed) within each clear vision triangle. 

 

 SIGNS:  

 Provide Baer’s Den building-mount and freestanding business identification signs by separate permit. 

 Provide at least a fifty percent (50%) contrast between address sign and the underlying building surface.  Do not affix 

number or letter to elevation that might be mistaken for the address sign.  If freestanding business identification sign is 

provided, install address signs on the masonry base beneath the business sign. 

 Directional signs (if proposed) may not require a sign permit, depending on size.  Directional signs are subject to review by 

planning staff during plan check process. 
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HISTORY & FACTS: 

 

941 East Apache – Restaurant – Tavern 

 

September 11, 1962 Building Permit #11262 issued to alter an existing building. 

 

October 25, 1962  Council granted No. 8 – retailer beer license for Frank’s Tavern. 

 

January 16, 1996  Board of Adjustment approved a Use Permit for outdoor dining. 

 

July 16, 2002  Hearing Officer approved the following requests by the Baer’s Den Bar and Grill located in the C-2, 

General Commercial District: 

a. Use permit to allow a 168 s.f. patio expansion in conjunction with an existing 1,008 s.f. bar use. 

b. Variance to reduce the required on-site parking by 3 spaces. 

c. Variance to reduce the required front yard setback from 10 feet to 1 foot. 

 

November 13, 2002 The Development Services Department Design Review Board Staff approved the Design Review request 

to construct a patio on the backside of the building, to construct a trellis and add windows on the north 

side of the building, add a landscape buffer along the east property line and repaint the building.  The 

north side “smokers patio” will feature a masonry fireplace, benches, landscaping and an overhead trellis 

system to match the front. 

 

1005 East Apache – Motel 

 

October 17, 1958  Building permit #5683 issued for Ray’s Lodge. 

 

December 13, 1973 Building (demolition) permit #39337 issued for demolition of three structures and fill of swimming pool. 

 

October 17, 1973  Design Review Board approved the building, landscaping and signs for Franciscan Inn. 

 

July 27, 2010  Building (demolition) permit BP101053 issued for demolition of all structures and utilities. 

 

926 East Spence – Apartments 

 

November 5, 1963 Building Permit issued for 28 unit, two story apartment building in the R-4 District. 

 

January 20, 1964  Board of Adjustment approved a Use Permit to install a swimming pool within the side yard of the 

property. 

 

919 East Apache – Nightclub 

 

October 2, 1974 Design Review Board approved the building and landscape for Sun Devil Lounge. 

 

October 24, 1974 City Council approved the request of Holiday Inn for Development Plan approval of the Sun Devil 

Lounge. 

 

March 13, 1975: City Council approved the Amended Development Plans and Use Permit for Holiday Inn’s Sun Devil 

Lounge. 

 

July 15, 1975 Board of Adjustment approved a variance for Sun devil Lounge to reduce the required parking spaces for 

152 to 112 for one (1) year. 
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February 23, 1977 Board of Adjustment approved a Variance for Sun Devil Lounge to reduce the required parking stall 

length from 20’-0” to 18’-6”. 

 

February 10, 1994 City Council approved a Use Permit for Phrogg’s for a bar with live entertainment. 

 

November 21, 1996 City Council approved a Use Permit for Club Eclipse for a bar with live entertainment. 

 

March 1998 City Council approved a Use Permit for Club Pompeii for a bar with live entertainment. 

 

June 8, 2000 City Council approved Freedom Night Club for a transfer of ownership and a time limit extension for a 

Use Permit for a nightclub with live entertainment. 

 

August 8, 2002 City Council approved Freedom Night Club for a Use Permit to allow the lease of the parking lot to 

Arizona State University for day time parking of employee cars. 

 

June 13, 2007 Demolition Permit issued for the building. 

 

919 East Apache – Element Hotel (not built)  

 

August 16, 2008 Applicant held a neighborhood meeting for this request at the Four Points Sheraton. 

 

September 8, 2008 Apache Boulevard Project Area Committee recommended unanimous support of this request. 

 

September 23, 2008 Development Review Commission approved the request for a Development Plan Review (except green 

color) and Use Permits for a hotel and parking in a multi-family district; and recommended approval for a 

Zoning Map Amendment and Planned Area Development Overlay, located at 919 East Apache 

Boulevard.  Note: The Use Permits were for placement of a 152 bed hotel in the CSS District (facing 

Apache) and for the placement of commercial parking in the R-4 District (facing Spence).  The Use 

Permits and the Development Plan Review approvals have expired. 

 

November 6, 2008 City Council approved the request for the Element Hotel consisting of a 152 room hotel with ground floor 

commercial located on Apache Boulevard, of approximately 113,800 square feet of building area, six 

stories in height on approximately 2.1 acres, located in the CSS, Commercial Shopping and Service 

District and R-4, Multi-Family Residential General District.  The request includes the following: 

 ZON08007 (Ordinance No. 2008.48) Zoning Map Amendment to insert the property into the 

TOD, Transportation Overlay District.  The underlying zoning districts (CSS facing Apache and 

R-4 facing Spence) remain without change. 

 PAD08013 Planned Area Development Overlay to modify the development standards to allow a 

maximum building height increase from 35 feet to 85 feet and reduce the minimum required 

parking form 188 to 142 spaces. 

 

941 East Apache – The District 

 

August 8, 2011 Applicant held a neighborhood meeting for this request at the Four Points Sheraton. 

 

 

ZONING AND DEVELOPMENT CODE REFERENCE: 

 

Section 6-304, Zoning Map Amendment 

Section 6-305, Planned Area Development Overlay 

Section 6-306, Development Plan Review 

 



Ordinance No. 2011.41 

 
 
 
 
 
 
 
 

ORDINANCE NO. 2011.41 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF TEMPE, 

ARIZONA, AMENDING THE CITY OF TEMPE ZONING MAP, PURSUANT TO 

THE PROVISIONS OF ZONING AND DEVELOPMENT CODE PART 2, 

CHAPTER 1, SECTION 2-106 AND 2-107, RELATING TO THE LOCATION 

AND BOUNDARIES OF DISTRICTS. 

 

  ************************************************************** 

 

 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF TEMPE, ARIZONA, as follows: 

 

 Section 1.  That the City of Tempe Zoning Map is hereby amended, pursuant to the provisions of 

Zoning and Development Code, Part 2, Chapter 1, Section 2-106 and 2-107, by REMOVING the below 

described property from (1.) the CSS, Commercial Shopping and Service District and CSS (PAD, TOD), and (2.) 

from the CSS, Commercial Shopping and Service District with a Planned Area Development Overlay and within 

the Transportation Overlay District AND DESIGNATING IT as MU-4 (PAD TOD), Mixed-Use, High-Density 

District with a Planned Area Development Overlay and within the Transportation Overlay District on +/-3.427 

acres (ZON11003 and PAD11006). 

 

LEGAL DESCRIPTION FOR THE MU-4 (PAD TOD) PORTION: five parcels facing Apache Boulevard 

 

(For APN# 133-10-006B and 133-10-007) 

The North half of Lot 4 and the North half of Lot 5, Jen Tilly Terrace, according to the plat of record in the 

office of the County Recorder  of Maricopa County, Arizona, recorded in Book 28 of Maps, Page 40.  

 

 (For APN# 133-10-012E and 133-10-013)  

Parcel No. 1: 

That part of Lot 6, Jen Tilly Terrace, according to Book 28 of Maps, Page 40, records of Maricopa County, 

Arizona, more particularly described as follows: 

Beginning at the Northeast corner of said Lot 6; 

Thence South along the East line of said Lot 6, a distance of 5.00 feet to the Point of Beginning; 

Thence continuing South, a distance of 473.57 feet; 

Thence North 89 degrees 41 minutes 50 seconds West, a distance of 100.00 feet to a point on the west 

line of said Lot 6; 

Thence North along said west line, a distance of 248.51 feet; 

Thence South 89 degrees 43 minutes 50 seconds East, a distance of 45.00 feet; 

Thence North, a distance of 225.00 feet to a point which is 5.00 feet South of the North line of said Lot 6; 

Thence South 89 degrees 43 minutes 50 seconds East, a distance of 55.00 feet to the Point of Beginning. 

Parcel No. 2: 

Lot 7, Jen Tilly Terrace, a Subdivision, according to Book 28 of Maps, Page 40, records of Maricopa 

County, Arizona; 

Except the South 200 feet thereof; and 

Except the North 5.00 feet conveyed to the City of Tempe for right-of-way dedication recorded as 98-

545169 of official records. 
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(For APN# 133-10-010) 

The West 45 feet of the North 230 feet of Lot 6, Jen Tilly terrace, according to Book 28 of Maps, Page 40, 

records of Maricopa County, Arizona.   

 

TOTAL AREA OF THE FIVE PARCELS IS +/-3.427 GROSS ACRES. 

 

 

 Section 2.  That the City of Tempe Zoning Map is hereby amended, pursuant to the provisions of 

Zoning and Development Code, Part 2, Chapter 1, Section 2-106 and 2-107, by REMOVING the below 

described property from (1.) the CSS (PAD, TOD), Commercial Shopping and Service District with a Planned 

Area Development Overlay and within the Transportation Overlay District, (2.) from the R-4, Multi-Family 

Residential General District and (3.) from the R-4 (PAD TOD), Multi-Family Residential General District with a 

Planned Area Development Overlay and within the Transportation Overlay District AND DESIGNATING IT as R-

5 (PAD TOD), Multi-Family Residential High-Density District with a Planned Area Development Overlay and 

within the Transportation Overlay District on +/-2.189 acres (ZON11003 and PAD11006). 

 

LEGAL DESCRIPTION FOR THE R-5 (PAD TOD) PORTION : seven parcels facing Spence Avenue 

 

(For APN# 133-10-005) 

The South half of Lot 4, Jen Tilly Terrace, according to the plat of record in the Office of the County 

Recorder of Maricopa County, Arizona, recorded in Book 28 of Maps, Page 40. 

 

(For APN# 133-10-008 and 133-10-006A) 

The South half of Lot 5, Jen Tilly Terrace, according to the plat of record in the Office of the County 

Recorder of Maricopa County, Arizona, recorded in Book 28 of Maps, Page 40. 

 

(For APN# 133-10-012F) 

The South 132 feet of Lot 6, Jen Tilly Terrace, according to Book 28 of Maps, Page 40, records of 

Maricopa County, Arizona 

 

(For APN# 133-10-014D, 133-10-014E and 133-10-014F) 

Parcel No. 1: 

The North 100 feet of the South 200 feet of Lot 7, Jen Tilly Terrace, according to Book 28 of Maps, Page 

40, records of Maricopa County, Arizona. 

Parcel No. 2: 

The South 100 feet of the South 200 feet of Lot 7, Jen Tilly Terrace, according to Book 28 of Maps, Page 

40, records of Maricopa County, Arizona. 

Except the West 25 feet thereof. 

Parcel No. 3: 

The West 25 feet of the South 100 feet of Lot 7, Jen Tilly Terrace, according to Book 28 of Maps, page 40, 

records of Maricopa County, Arizona.   

  

 

TOTAL AREA OF THE SEVEN PARCELS IS +/-2.189 GROSS ACRES. 

 

 

  

 Section 3.  Further, those conditions of approval imposed by the City Council as part of Case # 

ZON11003 and PAD11006 are hereby expressly incorporated into and adopted as part of this ordinance by this 

reference. 

 

 Section 4.  Pursuant to City Charter, Section 2.12, ordinances are effective thirty (30) days after 

adoption.  
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 PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF TEMPE, ARIZONA, this 

_______ day of ______________________________, 2011. 

 

 

Mayor 

ATTEST: 

 

____________________________ 

City Clerk 
 

 

APPROVED AS TO FORM: 

 

____________________________ 

City Attorney 
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WHEN RECORDED RETURN TO: 
City of Tempe 
Development Services Department 
31 E. 5

th
 Street 

Tempe, AZ. 85281 

 
 

WAIVER OF RIGHTS AND REMEDIES 
UNDER A.R.S. §12-1134 

 
 
This Waiver of Rights and Remedies under A.R.S. § 12-1134 (Waiver) is made in 
favor of the City of Tempe (City) by ________________________  
Tara Waldier, RB Tempe LLC; Scott E. Baer, Baer’s Den; Charles and Elsa Fong, Spence 
Avenue Apartments______________________________________ (Owners). 
 
Owner acknowledges that A.R.S. § 12-1134 provides that in some cases a city 
must pay just compensation to a land owner if the city approves a land use law 
that reduces the fair market value of the owner’s property  (Private Property 
Rights Protection Act). 
 
Owner further acknowledges that the Private Property Rights Protection Act 
authorizes a private property owner to enter an agreement waiving any claim for 
diminution in value of the property in connection with any action requested by the 
property owner.   
 
Owner has submitted Application No. PL110169 to the City requesting that the 
City approve the following: 

 
_____ GENERAL PLAN AMENDMENT  
__X__ ZONING MAP AMENDMENT (covering 12 parcels)  
__X__ PAD OVERLAY (covering 12 parcels) 
_____ HISTORIC PRESERVATION DESIGNATION/OVERLAY 
_____ USE PERMIT 
_____ VARIANCE     
__X__ DEVELOPMENT PLAN REVIEW (Baer’s Den) 
__X__ SUBDIVISION PLAT (consolidate 12 parcels into 3 Lots) 
_____ OTHER _______________________________ 

             (Identify Action Requested)) 
 

for development of the following real property (Property): 
 
Parcel No. : 133-10-006B, 133-10-007, 133-10-010, 133-10-012E, 
133-10-013, 133-10-005, 133-10-008, 133-10-006A, 133-10-012F, 
133-10-014D, 133-10-014E and 133-10-014F  
 
___________________________________________ 
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 2 

LEGAL DESCRIPTION for APN# 133-10-006B, 133-10-007, 133-10-
012E, 133-10-013, 133-10-008, 133-10-006A, 133-10-012F, 133-10-
014D, 133-10-014E, and 133-10-014F 

 
(For APN# 133-10-006B and 133-10-007) 
The North half of Lot 4 and the North half of Lot 5, Jen Tilly Terrace, according to the plat of 
record in the office of the County Recorder  of Maricopa County, Arizona, recorded in Book 28 of 
Maps, Page 40.  

 
 (For APN# 133-10-012E and 133-10-013)  

Parcel No. 1: 
That part of Lot 6, Jen Tilly Terrace, according to Book 28 of Maps, Page 40, records of Maricopa 
County, Arizona, more particularly described as follows: 
Beginning at the Northeast corner of said Lot 6; 
Thence South along the East line of said Lot 6, a distance of 5.00 feet to the Point of Beginning; 
Thence continuing South, a distance of 473.57 feet; 
Thence North 89 degrees 41 minutes 50 seconds West, a distance of 100.00 feet to a point on 
the west line of said Lot 6; 
Thence North along said west line, a distance of 248.51 feet; 
Thence South 89 degrees 43 minutes 50 seconds East, a distance of 45.00 feet; 
Thence North, a distance of 225.00 feet to a point which is 5.00 feet South of the North line of 
said Lot 6; 
Thence South 89 degrees 43 minutes 50 seconds East, a distance of 55.00 feet to the Point of 
Beginning. 
Parcel No. 2: 
Lot 7, Jen Tilly Terrace, a Subdivision, according to Book 28 of Maps, Page 40, records of 
Maricopa County, Arizona; 
Except the South 200 feet thereof; and 
Except the North 5.00 feet conveyed to the City of Tempe for right-of-way dedication recorded as 
98-545169 of official records. 

 
(For APN# 133-10-008 and 133-10-006A) 
The South half of Lot 5, Jen Tilly Terrace, according to the plat of record in the Office of the 
County Recorder of Maricopa County, Arizona, recorded in Book 28 of Maps, Page 40. 
 

(For APN# 133-10-012F) 
The South 132 feet of Lot 6, Jen Tilly Terrace, according to Book 28 of Maps, Page 40, records of 
Maricopa County, Arizona 
 

(For APN# 133-10-014D, 133-10-014E and 133-10-014F) 
Parcel No. 1: 
The North 100 feet of the South 200 feet of Lot 7, Jen Tilly Terrace, according to Book 28 of 
Maps, Page 40, records of Maricopa County, Arizona. 
Parcel No. 2: 
The South 100 feet of the South 200 feet of Lot 7, Jen Tilly Terrace, according to Book 28 of 
Maps, Page 40, records of Maricopa County, Arizona. 
Except the West 25 feet thereof. 
Parcel No. 3: 
The West 25 feet of the South 100 feet of Lot 7, Jen Tilly Terrace, according to 
Book 28 of Maps, page 40, records of Maricopa County, Arizona. 
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By signing below, Owner voluntarily waives any right to claim compensation for 
diminution in Property value under A.R.S. §12-1134 that may now or in the future 
exist as a result of the City’s approval of the above-referenced Application, 
including any conditions, stipulations and/or modifications imposed as a condition 
of approval. 
 
This Waiver shall run with the land and shall be binding upon all present and 
future owners having any interest in the Property.   

 
This Waiver shall be recorded with the Maricopa County Recorder’s Office.   
 
Owner warrants and represents that Owner is the fee title owner of the Property, 
and that no other person has an ownership interest in the Property. 
 
Dated this _____ day of _______________, 2011. 
 
 
____________________________________    ____________________________________ 
(Signature of Owner)                (Printed Name) 

 
 
State of _______________ ) 
    )  ss 
County of ______________ ) 

 
 
 
SUBSCRIBED AND SWORN to before me this _____ day of _____, 20__, by  
 
________________________________________________________________ 
 
________________________________________________________________. 
 
 
          _________________________________ 
          (Signature of Notary) 
 
   

 
 

     (Notary Stamp) 
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 4 

   

LEGAL DESCRIPTION for APN# 133-10-010 
 
The West 45 feet of the North 230 feet of Lot 6, Jen Tilly terrace, according to Book 28 of Maps, 
Page 40, records of Maricopa County, Arizona. 

 
By signing below, Owner voluntarily waives any right to claim compensation for 
diminution in Property value under A.R.S. §12-1134 that may now or in the future 
exist as a result of the City’s approval of the above-referenced Application, 
including any conditions, stipulations and/or modifications imposed as a condition 
of approval. 
 
This Waiver shall run with the land and shall be binding upon all present and 
future owners having any interest in the Property.   

 
This Waiver shall be recorded with the Maricopa County Recorder’s Office.   
 
Owner warrants and represents that Owner is the fee title owner of the Property, 
and that no other person has an ownership interest in the Property. 
 
Dated this _____ day of _______________, 2011. 
 
 
____________________________________    ____________________________________ 
(Signature of Owner)                (Printed Name) 

 
 
State of _______________ ) 
    )  ss 
County of ______________ ) 

 
 
 
SUBSCRIBED AND SWORN to before me this _____ day of _____, 20__, by  
 
________________________________________________________________ 
 
________________________________________________________________. 
 
 
          _________________________________ 
          (Signature of Notary) 
 
   

 
 

     (Notary Stamp) 
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LEGAL DESCRIPTION for APN# 133-10-005 

 
The South half of Lot 4, Jen Tilly Terrace, according to the plat of record in the Office of the 
County Recorder of Maricopa County, Arizona, recorded in Book 28 of Maps, Page 40. 

 

By signing below, Owner voluntarily waives any right to claim compensation for 
diminution in Property value under A.R.S. §12-1134 that may now or in the future 
exist as a result of the City’s approval of the above-referenced Application, 
including any conditions, stipulations and/or modifications imposed as a condition 
of approval. 
 
This Waiver shall run with the land and shall be binding upon all present and 
future owners having any interest in the Property.   

 
This Waiver shall be recorded with the Maricopa County Recorder’s Office.   
 
Owner warrants and represents that Owner is the fee title owner of the Property, 
and that no other person has an ownership interest in the Property. 
 
Dated this _____ day of _______________, 2011. 
 
 
____________________________________    ____________________________________ 
(Signature of Owner)                (Printed Name) 

 
____________________________________    ____________________________________ 
(Signature of Owner)                (Printed Name) 

 
 
State of _______________ ) 
    )  ss 
County of ______________ ) 

 
 
 
SUBSCRIBED AND SWORN to before me this _____ day of _____, 20__, by  
 
________________________________________________________________ 
 
________________________________________________________________. 
 
 
          _________________________________ 
          (Signature of Notary) 
 
   

 
 

     (Notary Stamp) 
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Residential Housing Development

Baer's Den
941 E. Apache Blvd.

Tempe, AZ  85281
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Residential Housing Development

Baer's Den
941 E. Apache Blvd.

Tempe, AZ  85281
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