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Staff Summary Report lr Tempe

Council Meeting Date: November 6, 2008 Agenda ltem Number;

SUBJECT:

DOCUMENT NAME:
COMMENTS:
PREPARED BY:

REVIEWED BY:

LEGAL REVIEW BY:
DEPARTMENT APPROVAL.:
FISCAL NOTE:
RECOMMENDATION:

ADDITIONAL INFO:

Request approval of a resolution authorizing the Mayor to execute a Development Agreement
with Clear Channel regarding the disposition of three existing billboards within the City of
Tempe.

20081106¢cdem02 COMM DEV/REDEVELOPMENT ADM (0403-01) Resolution No. 2008.98
N/A
Chris Messer, Principal Planner Ext. X 8562

Lisa Collins, Deputy Development Services Manager. Ext. X 8989
Michael Williams, Deputy Development Services Manager. Ext. X 8670
Cmdr. Angel Carbajal, Assistant Chief of Police. Ext. X 8880

Cynthia McCoy, Assistant City Attorney. Ext, X 2187

Chris Salomone, Community Development Manager. Ext. X 8294
N/A

Approval of Resolution No. 2008.98

With this agreement, Clear Channel will remove two billboards and replace one. The
billboards located on McClintock (south of Broadway) and Baseline (east of I-10) will be
removed within 30 days after permits are issued for a new billboard that will take the place of
the billboard on Baseline (east of I-10). The billboard on Price (just south of Apache) will be
removed within 30 days of the execution of the attached Development Agreement. The new
billboard at Baseline and I-10 will be a digital billboard.

Clear Channel will make the new digital Baseline billboard available to the City and its various
departments for use during emergency situations. The new digital billboard will have a dimmer
that will operate from sunset to 11:00 p.m. and will be off from 11:00 p.m. every evening unti
sunrise on the following day, except for emergency messaging requested by the City. In
addition, Clear Channel will make other digital billboards in the City of Phoenix available to
Tempe and its various departments for use during emergency situations.



RESOLUTION NO. 2008.98

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF TEMPE,
ARIZONA, AUTHORIZING THE MAYOR TO EXECUTE A DEVELOPMENT
AGREEMENT WITH CLEAR CHANNEL

WHEREAS, Clear Channel currently maintains and operates an outdoor advertising sign structure generally
located at or around Baseline and the I-10 Freeway (“Existing Baseline Sign”) and desires fo rebuild the structure as a
double-faced, digital advertising structure ("New Baseline Sign”); and

WHEREAS, Clear Channel currently maintains and operates outdoor advertising sign structures generally
located at MeClintock and Broadway (“McClintock Sign”) and Apache and Price (*Apache Sign"); and

WHEREAS, the City has determined that it is in its best inferest to allow Clear Channel fo replace the Existing
Baseline Sign with the New Baseline Sign in consideration of the removal of the McClintock Sign and the Apache Sign
and for providing the City access to Clear Channel's digital network for emergency messaging purposes; and

WHEREAS, the City and Clear Channel desire o set forth their understandings and agreements in a
Development Agreement (C2008-188) attached hereto.

NOW, THEREFORE, BE IT RESOLVED BY THE CiTY COUNCIL OF THE CITY OF TEMPE, ARIZONA,
as follows;

That the Mayor of the City of Tempe is authorized to execute a Development Agreement with Clear Channel
in substantially the form on file with the City Clerk's office and fo take such further actions as are necessary fo
implement its terms.

PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF TEMPE, ARIZONA, this day of
, 2008.
MAYOR
ATTEST:
CITY CLERK
APPROVED AS TO FORM:

CITY ATTORNEY



WHEN RECORDED, RETURN TO:

City of Tempe Basket

DEVELOPMENT AGREEMENT
No. C 2008-

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into effective as
of the day of , 2008, between the City of Tempe, an Arizona municipal corporation
(the “City™), and Clear Channel Outdoor, Inc., a Delaware corporation (“Clear Channel™).

RECITALS

WHEREAS, Clear Channel currently maintains and operates a double faced back-to-back
14° x 60’ four post I-Beam outdoor advertising sign structure generally located at or around Baseline and
the 1-10 Freeway (the “Existing Baseline Sign”) within the City of Tempe and desires to rebuild the
Existing Baseline Sign as a double-faced back-to-back 14 x 48’ monopole outdoor advertising sign
structure with two digital faces and at a height of not more than 54’ (the “New Baseline Sign™); and

WHEREAS, Clear Channel currently maintains and operates a double-faced back-to-back
12° x 36’ outdoor advertising sign structure generally located at McClintock and Broadway ( the
“McClintock Sign™) within the City of Tempe; and

WHEREAS, the City has determined that it is in its best interest to allow Clear Channel
to replace the Existing Baseline Sign with the New Baseline Sign in exchange for removing the
McClintock Sign and for providing the City access to Clear Channel’s digital network for emergency
messaging purposes, all under the terms and conditions contained herein; and

WHEREAS, the City and Clear Channel] desire to set forth herein their understandings
and agreements with respect to the transactions contemplated herein; and

WHEREAS, this Agreement is a development agreement pursuant to the provisions of
AR.S. §900.05.

NOW, THEREFORE, in consideration of the foregoing premises and the mutual promises and
agreements set forth herein and the letter from Clear Channel to the City dated October 2, 2008, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties hereto state, confirm and agree as follows:

AGREEMENT

1. Definitions. The following terms shall have the meanings set forth below whenever used
in this Agreement, except where the context clearly indicates otherwise.

1.1 “City” shall mean the City of Tempe, an Arizona municipal corporation, and any

successor public body or entity.



1.2 “Clear Chanpel” shall mean Clear Channel Qutdoor, Inc., a Delaware
corporation.

1.3 “Parties” and “Party” shall mean all of the parties to this Agreement collectively
or each of the parties individually, as the context may require.

2. Development Issues.

2.1 Upon full execution of this Agreement, Clear Channel shall have the right to
replace the Ixisting Baseline Sign with the New Baseline Sign. I is understood and agreed that the New
Baseline Sign shall require a building permit, Utilities (UT) Permit, and a Trenching Permit be issued
prior to its installation (the “New Baseline Permits”) and no other permits shall be required by the City
for installation and operation of the New Baseline Sign.

2.2. Clear Channel shall perform the following activities:

2.2.1. Application for New Baseline Permits. Clear Channel shall apply
for the New Baseline Permits within fifieen (15) business days after full execution of this
Agreement,

2.2.2. Removal of McClintock Sign. Clear Channel shall remove the
MecClintock Sign within thirty (30) days after issuance of the New Baseline Permits.

2.2.3. Public Safety Access. Clear Channel shall make network time on the
New Baseline Sign and Clear Channel’s other digital billboards in the City of Phoenix available to the
City and its various departments for use during emergency situations, the exact parameters of which shall
include messaging that overrides advertising copy for one (1) hour and repeats for at least 8 seconds every
minute until City notifies Clear Channel that the emergency has passed. With respect to Clear Channel’s
digital network in the City of Phoenix, to the extent there is a conflict between the timing of emergency
messages from other municipalities or the federal government, such entities’ emergency messaging shall
take precedence over emergency messages from the City.

2.3.  Stipulations. The following stipulations shall apply to the New Baseline Sign:

(a) The New Baseline Sign shall not change messaging more frequently than every 8 seconds, shall be
enabled only with static messages and shall not include flashing, blinking or moving lights; (b) the New
Baseline Sign shall change copy instantaneously with no sense of movement during the transition from
one advertisement to the next; (c) the New Baseline Sign shall include a dimmer that will operate to
reduce the Nit level to 300 Nits every evening from sunset to 11:00 p.m.; and (d) the New Baseline Sign
shall be extinguished from 11:00 p.m. every evening until sunrise on the following day, subject to
emergency messaging requested by the City. City and Clear Channel shall review the operation of the
New Baseline Sign once each year for compliance with then existing industry standards.

2.4.  Design Approvals. The New Baseline Sign shall be consistent from a design
standpoint with City standards, and the final design shall be reviewed and approved in writing by the City
Architect prior to its construction and installation if it differs materially from the rendering attached as
Exhibit A hereto. The City Architect shall not unreasonably withhold such review and/or approval. By
execution of this Agreement, the City and the City Architect hereby approve the design shown in the
rendering attached as Exhibit A hereto (provided that the New Baseline Sign shall not have a catwalk).
The New Baseline Sign shall be located in substantially the same location on the easement owned by
Clear Channel (attached as Exhibit B hereto) as the Existing Baseline Sign. The New Baseline Sign shall
also have a decorative pole cover and landscaping at the base. The pole cover shall be 8" x 8" x 16"
textured, integrally colored CMU, in lieu of faux brick. The New Baseline Sign shall have standard
identification tags, provided that these may not be “drop down™ signs.



2.5 Compliance with Laws; Standards. Clear Channel shall comply with any and
all laws, rules and regulations applicable to the New Baseline Sign. In the event the City reasonably
determines that the display of any information or products on the New Baseline Billboard is inconsistent
with the community and moral standards of the City, the City shall notify Clear Channel in writing and
Clear Channel shall remove such display as promptly as reasonably practicable, but in any event within
thirty (30) days.

2.6 General Cooperation. City and Clear Channel acknowledge and agree that they
shall cooperate in good faith with each other and use their respective good-faith and commercially
reasonable efforts to perform their respective obligations under this Agreement, including, without
limitation, executing all documents and taking all additional reasonable and necessary actions to give full
force and effect to the inient and terms of this Agreement.

3. Indemnification _of City. Clear Chaunel shall indemnify, protect, defend and hold
harmless the City, its council members, officers, employees and agents, from any and all claims,
demands, losses, damages, liabilities, fines, charges, penalties, administrative and judicial proceedings
and orders, judgments, remedial actions of any kind, and all costs and clean-up actions of any kind, all
costs and expenses incurred in connection therewith, including, without limitation, reasonable attorneys'
fees and costs of defense, arising directly or indirectly, in whole or in part, out of the acts or omissions of
Clear Channel or City, except to the extent resulting from the negligence or intentional misconduct of the
City or any of its council members, officers, emplovees, contractors or agents.

4. Default; Remedies; Termination.

4.1 Default. Jt shall be a default hereunder if either party fails to perform any of its
obligations hereunder and such failure continues for a period of thirty (30) days after written notice from
the non-defaulting party specifying in reasonable detail the nature of the failure; provided that if the
nature of the default is such that it cannot reasonably be cured within the thirty-day period, no default
shall be deemed to exist if the defaulting party commences a cure within that thirty-day period and
diligently and expeditiously pursues such cure to completion within ninety (90) days or such period as
may reasonably be required to cure such default, if longer.

4.2 City’s Remedies; Right to Terminate Agreement. If, after the passage of any
applicable cure period, Clear Channel remains in default under this Agreement, then the City shall have
the right and option, without obligation, to (a) terminate this Agreement immediately upon written notice .
to Clear Channel, in which event Clear Channel shall remove the digital faces from the New Baseline
Sign within 60 days after termination and replace them with conventional static faces, and (b) exercise
such other remedies as are available at law or in equity for breach of confract. On any such termination,
this Agreement shall be of no further force or effect other than the indemnification provisions which shall
survive the expiration or termination of this Agreement for up to one (1) year.

4.3 Developer's Remedies. If the City is in default under this Agreement and the
parties do not resolve the City's default pursuant to the nonbinding mediation described in this
Agreement, Clear Channel shall have the right to terminate this Agreement upon written notice to the

City.

5. General Provisions.

5.1 Notices. All Notices which shall or may be given pursuant to this Agreement
shall be in writing and may be given in person or transmitted by registered or certified mail, return receipt
requested, addressed as follows:



TO Clear Channel: Clear Channel Outdoor, Inc.
4686 E. Van Buren, Suite 200
Phoenix, AZ 85008
Attn: General Manager — Arizona Division

With a copy fo: Clear Channel Outdoor, Inc.
2201 E. Camelback Road, Suite 500
Phoenix, AZ 85016
Attn: General Counsel

TO THE CITY: City Manager
City of Tempe
P. 0. Box 5002
31 East 5™ Street
Tempe, Arizona 85281

With a copy fo: City Attorney
Tempe City Attorney's Office
P. O. Box 5002 :
21 E. Sixth Street, Suite 201
Tempe, Arizona 85281

Any Party hereto shall have the right to change its designated notice address by providing to the other
Parties written notice of such change in the manner described above.

5.2 Dispute Resolution. In the event that there is a dispute hereunder which the parties
cannot resolve between themselves, the parties agree that there shall be a forty-five (45) day moratorium
on litigation during which time the parties agree to attempt to settle the dispute by nonbinding mediation
before commencement of litigation. The mediation shall be held under the commercial mediation rules of
the American Arbitration Association. The matter in dispute shall be submitted to a mediator mutually
selected by Clear Channel and the City. In the event that the parties cannot agree upon the selection of a
mediator within seven (7) days, then within three (3) days thereafter, the City and Clear Channel shall
request the presiding judge of the Superior Court in and for the County of Maricopa, State of Arizona, to
appoint an independent mediator. The mediator selected shall have at least five (5) years experience in
mediating or arbitrating disputes relating to commercial property development. The cost of any such
mediation shall be divided equally between the City and Clear Channel. The results of the mediation

shall be nonbinding on the parties, and any party shall be free to initiate litigation subsequent to the
* moratorium.

53 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Arizona. This Agreement has been made and entered into in
Maricopa County, Arizona.

54 Successors and Assigns. This Agreement shall inure to the benefit of and be
binding upon the successors and assigns of the parties hereto.

55 Waiver. No waiver by either party of any breach of any of the terms, covenants
or conditions of this Agreement shall be construed or held to be a waiver of any succeeding or preceding
breach of the same for any other term, covenant or condition herein contained.

5.6 Attorneys’ Fees. In the event of any litigation between the parties in connection
with this Agreement, excluding the mediation process pursuant to Section 5.2, the party prevailing in such
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action shall be entitled to recover from the other party all of its costs, expenses and fees, including
reasonable attorneys’ fees, which shall be determined by the court and not by the jury.

5.7 Severability; No Merger. In the event that any phrase, clause, sentence,
paragraph, section, article or other portion of this Agreement shall become illegal, null or void or against
public policy, for any reason, or shall be held by any court of competent jurisdiction to be illegal, null or
void or against public policy, the remaining portions of this Agreement shall not be affected thereby and
shall remain in full force and effect to the fullest extent permitted by law, to the extent the material
provisions of this agreement are not vitiated.

5.8 Schedules and Exhibits. All schedules and exhibits attached hereto are
incorporated herein by this reference as though fully set forth berein.

5.9 Entire Agreement. This Agreement constitutes the entire agreement between
the parties hereto pertaining to the subject matter hereof and all prior and contemporaneous agreements,
representations, negotiations and understandings of the parties hereto, oral or written, are hereby
superseded and merged herein.

5.10 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original but all of which together shall constitute one and the

same instrument.

5.11 Recordation of Agreement. This Agreement shall be recorded in the Official
Records of Maricopa County, Arizona, within ten (10) days after its approval and execution by the City.

5.12 No Partpership or Joint Venture., Under no circumstances shall the parties
hereto be considered partners or joint venturers.

5.13  Conflict. This Agreement is subject to cancellation per ARS 38-511.



IN WITNESS WHEREOF, the undersigned have caused this Development Agreement to
be executed and effective as of the day and year first above written.

ATTEST:

City Clerk

APPROVED AS TO FORM:

CITY OF TEMPE, an Arizona municipal
corporation

City Atiorney

STATE OF ARIZONA )
)ss
COUNTY OF MARICOPA )

The foregoing instrument

My Commission Expires:

Hugh L. Hallman, Mayor

was acknowledged before me this day of
, 2008 by Hugh L. Hallman, Mayor, City of Tempe, Arizona.

Notary Public



CLEAR CHANNEL OUTDOOR, INC,, a
Delaware corporation

By
Name
Title
STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

On this day of , 2008, before me, the undersigned

officer, personally appeared

whom I know personally;

whose

identity ¥ was proven to me on the oath of
, a credible

witness by me duly sworn;

whose

identity I verified on the  basis of  his/her

-4

and he, in such capacity, being authorized so o do, executed the foregoing instrument for the
purposes therein contained on behalf of that entity.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

NOTARY SEAL:

Notary Public
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Exhibit B

LEGAT DESCRIDITON
ORDER RO. 0LL1i75%

COIMENCING AT THE NORTERAST CORNER OF SHCTION FIVE (5), TOWMSEID
Oﬁy_(i) HSOULH, RANGE FOUR (4) ENST OF THE GQILA AED SN Wivim
BASE X WMERLDIXN, MARICORA COUMLY,; SRIKONA;

THEENCE SOUTH 89 DﬁGRﬁiS S6 MINTIES 34 gRCOMDS WRST, 5 DISTRROE
OF 131%.8L FEmT

THENCE MORTH §9 DEGRERS 57 MINUTHS 38 SHCONDS WEST, 3 DISTANCE
OF 400006 RERY,

THENCE SOUTH & DERERERs 21 HIgUmEs 20 Srdouhl wigld, X 51 Tﬁﬂ"w oF
65,00 FEET;

THENCE CORUINUING SOUTH ALONG 5830 TONE, A DISTaNCE oF 260.4% .
PERT; ALONE THE W"*’*;T?Si 2 RIGET OF WY

i OF chibmagdars RoUTE
Lo, TO THE TRUSR POLNY 0P HEdrNdraa;

THERCE CONTINULNG douth aloNG 3AID LIME, & DISImeE O 12,80
FEany

PEENDE NOHTYH £5 DREREFY o8 HINUTES 28 SECONDE WEST, A DIgTARCE
OF 37.33 FERT $0 A TOINS ON 1B gORIHEERLY RIGHT OF WAY LONE OF
THD NORTH BIGHVINE OAN

THE
ik

O NORDE 77 DRERENS 35 MIIIHS 00 SECONDS WRET ADONG I
A% RIGCHT OF Wa¥, A DYSTANCGE OR 25.3% FROT

THENCE NORTE 0 DRCREES 21 MINUTRS 30 SECONDE BASY, 4 DISTANGE. OF
8 .70 BEWC;

THENCE SOUTH 35 TEGREAY 00 WINUTES 26 SHECONDS BAET, A DISTaNCR
OF §3.00 FPEET TO THE CRUEL POINT OF REGINIING.




Exhibit B
LEGhE DESGRIFPEION

A PORTION OF YHE RORIHEAST QUARIER OF SEOTLON FIvE. (57,
COWNSHIE OGN (L) SOUTH, RARGR rOUR #4) SagY, OF THE GILn ARD
SATIT RIVER BASY AND WERIDIAN, MARICOPR COUNTY, ARYLZONA, BRING
HORE PRRTICULARLY DESORIRED Y POLLOWS:

COMIENTING BT A POTWT O THE NORTE WINE oF Sain sEcTrION B,
SATD POINT. BRING THE SOUTE QUARTER CORNER OF $RBQYXLON 32,
TOWHSIEY 1 NORTH, RANGE 4 Fas¥;

THENCE NOWDE €9 DHEREES 44 MINUTES $9 SHCORDS EAST, JALONG THR
HORTE LINE OF SRID NORTHEAST QUARLER OF SECTION 5, A DISTANCE
0¥ ¥L.68 FERT; .

THENCE SOUTH 0 DECREED 15 MINUTES 10, SHCONDS EAST, 73.94 FEET

TG A POING OH THE SUTIEREDLY RIGHT-OF-WAY LIWE OF BASHLEWE ROAD
MERKING THE POTNY OF sdaiyNTIRE;

PRHENCE ALONG SATU SDUTHERLY RGHT-UR-{AY LINE DHE ROLLOWING
COTRERY AND DISTARCHES

SOUTH B DRESEDS 3N MNUCES 33 snUonnd sher, 40,08 EERED;

WHERCE HOEYE £% DRoRydd 4% muneiEs’ 49 SHCOHDE BRET, 144,00
pEET

THENCE SOUTH 78 DEGRYWES 24 NINUTES 05 SECONDS EAST. 55,99 FEET;

THENCE SO0UTH 20 DEGREES 50 WINUTES 28 S2cD¥DY HAST. 38.45 pEny
PG OTHE WESTEALY RUCHTLDR-WAY LTNE OF INTRESTRYE 16

THANGE SOUTH 00 DRGRERS 03 HINDTES 47 FRC0NSs WRST, ALONG SRED
WESTERLY RIGET-OF-JAY LIWE, 203.38 FEET $0 & POLNT ON THE
MORTHERLY RIGHL-OF-WAY UINE OF NORTI BRANCH OF THE HIGHLINE
CHMAL;

THENCE NORTH 77 DEGREES §3 MINGTES 33 SECOMDS WEST, ALONG SAI
HORTHERLY RIGHT-O¥-WAY LINE, 275635 FRET;

THEHCE NORTE 00 DHORERS 42 MUNULEs 27 SECOHDS ¥asy, 205.96
FEET 1O UHE POTNT OF BREINNING.




