Staff Summary Report Ir Tempe

Council Meeting Date: 10/16/08 Agenda Item Number:

SUBJECT:

DOCUMENT NAME:

SUPPORTING DOCS:

COMMENTS:

PREPARED BY:
REVIEWED BY:
APPROVED BY:

LEGAL REVIEW AS
TO FORM BY:

FISCAL NOTE:

RECOMMENDATION:

ADDITIONAL INFO:

Request approval of License and the Consent to Use Easement Agreement
between the Salt River Project Agricultural Improvement and Power District
and the City of Tempe for use of a portion of the Western Canal property for
the Well #13 Equipping project.

20081016PWWS16 SALT RIVER PROJECT (SRP) (0113-03)
PROJECT NO. 3200015

Yes

An annual license fee in the sum of Five Hundred Dollars ($500.00) per
License Year shall be waived in consideration of use of the well water into
the canal system.

Wendy Springborn-Pitman, Engineering Services Administrator (x8250)
Andy Goh, Deputy PW Manager/City Engineer (x8896)

Glenn Kephart, Public Works Manager (x8205)

Charlotte Benson, Senior Assistant City Aftorney (x2813)

N/A

Anthorize approval of Salt River Project License No.: 02477-0 allowing use
of the Western Canal property for Well #13 Equipping Project #3200015.

This License makes available to the City of Tempe the portion of the
Western Canal as outlined in the license agreement. The City of
Tempe shall use the property only for installation, operation and
maintenance of a well and related improvements.

The term of this license shall be from September 1, 2008 through
August 31, 2028, or unti] terminated subject to the agreement. The
City of Tempe may request a new license to use the subject property
following the initial twenty-year term.

SRP consents to the occupancy and use of the Easement Property for
operation and maintenance of Well #13 and related improvements.



SALT RIVER PROJECT

LICENSE
Salt River Project License No.: 02477-0
Salt River Project File No.: 747.2477
Effective Date: Sept. 1, 2008
Agent: LMH

1. License Granted

WHEREAS, it is understood by the parties hereto that Licensor and the Salt River Valley
water Users’ Association (Association) manage the Licensed Property pursuant to contracts with
the United States of America (USA), which assign to Licensor the responsibility and authority
for the care, operation, maintenance and management of the Salt River Reclamation Project
(“Reclamation Project”), of which the Licensed Property is a part, and;

WHEREAS, Licensor is willing to consent to Licensee's use of the Licensed Property in a
manner that does not in any way compromise the contractual obligation or authority of Licensor
to manage the Reclamation Project.

The SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER
DISTRICT, an agricultural improvement district organized and existing under the laws of the State
of Arizona ("Licensor"), grants CITY OF TEMPE, an Arizona municipal corporation
("Licensee"), a revocable License conveying the nonexclusive right and privilege to enter upon and
use certain real property, the Licensed Property, under the following terms and conditions,

2. Purpose
Licensee shall use the Licensed Property only for installation, operation and maintenance of
a well and related improvements. Licensee shall not use the Licensed Property for any other purpose

without the prior written approval of Licensor.

3. Licensed Property

The Licensed Property shall mean: that portion of the south bank of the Western Canal
located in the Southwest quarter of Section 11, Township 1 South, Range 4 East of the Gila and Salt
River Base and Meridian, Maricopa County, Arizona and further shown on Exhibit “A” attached
hereto and made a part hereof.

4, Compensation

4.1 As consideration for granting this License, Licensee shall pay Licensor an ammual
license fee (“License Fee™) in the sum of Five Hundred Dollars ($500.00) per License Year (as
defined below), subject to adjustments as set forth below. The License Fee shall be waived in



consideration of use of the well water into the canal system.

4.2 Licensee shall reimburse Licensor, for all federal, state and local excise, sales,
privilege, gross receipts and other similar taxes lawfully imposed on and paid by Licensor as a
result of the consideration received by Licensor under this License; provided, however, that this

Section shall not apply to income taxes. Licensee shall pay all property taxes, if any, levied on
the Licensed Property.

4.3 All amounts paid by Licensee to Licensor as a result of damages, costs, expenses
and sums incurred by Licensor hereunder as a result of Licensee's default shall be deemed to be
additional License Fees.

44  Any payment due and unpaid under this License shall bear interest from the date
payment is due at the rate of eighteen percent (18%) per annum. Licensor shall have all the rights

and remedies provided herein and by law for Licensee's failure to pay any of the compensation
specified in this Section 4.

4.5  Within 30 days of Licensor’s delivery of an invoice therefore, Licensee shall pay
any incremental increase in Licensor's operation and maintenance costs on the Licensed Property
resulting from Licensee's exercise of its rights hereunder, Licensor shall incur no liability for any
costs of repairing or replacing Licensee's improvements within the Licensed Property, damaged as a
result of Licensor's operation and maintenance of its facilities, unless due to negligent or willful acts
or omissions of Licensor or its agents or employees.

5. Term
The term of this license shall be from September 1, 2008 (the "Effective Date") through
August 31, 2028, or until terminated subject to Section 8 hereof. Licensee may request a new

license fo use the subject property.

6. Rights of the United States of America

This License is subject to the paramount rights of the USA in and to the Licensed Property,
federal reclamation law, and all agreements existing and to be made between and among the USA,

the Association, and Licensor regarding the management, care, operation and maintenance of the
Reclamation Project.

7. Successors and Assigns

The privileges granted to Licensee herein shall no inure to or benefit any person or entity
other than Licensee, either thought assignment or sublicense. Any attempt by Licensee fo so. assign

or sublicense all or any portion of the License Property for any purpose whatsoever shall void this
License.

8. Yermination of the License




8.1 If a party ("Defaulting Party") fails (i) to make payment required herein by its due
date or (ii) perform an obligation under this License within 30 days after written notice is given to
the Defaulting Party of its failure to perform such obligation on the date when such performance
was due (or, if such default cannot reasonably be cured within 30 days, then within such longer
period as is determined by the non-defaulting party to be necessary to cure such default, provided
the Defaulting Party commences to cure such default within the 30 day period), then, upon the
expiration of the applicable cure period, if any, the non-defaulting party may terminate this License
upon not less than 30 days prior written notice to the Defaulting Party (such notice of termination
must be in addition to the notice of default).

8.2  FEither party may terminate this License without cause upon not less than one
hundred eighty (180) days written notice.

8.3  In the event either party terminates this License, or upon expiration of the License
term, Licensee’s rights to use and occupy the Licensed Property hereunder shall cease at the date of
termination; provided however, Licensee may enter upon the Licensed Property for a period of sixty
{60) days thereafter, for the sole purpose of removing Licensee’s improvements and restoring the
Licensed Property to the condition that existed prior to its improvements thereon. If Licensee has
failed to remove any of its improvements or restore the Licensed Property within such sixty (60)
day period, Licensee shall reimburse Licensor for the reasonable costs incurred by Licensor for the
removal or storage of Licensee's improvements and restoration of the Licensed Property. Licensee
shall release and indemnify against all claims, Licensor, Association, and U.S.A. from all damages
resulting to Licensee as a result of such removal, storage, or restoration. The provisions of this
Section 8.3 shall survive termination of this License.

9, Maintenance of Licensed Property & Interface with Licensor's Use of Licensed

Property

9.1  Licensee, at its own expense, shall maintain all of the Licensed Property in
reasonably good, sanitary and safe condition. Subject to the conditions set forth herein, Licensor
reserves to itself, Association and the U.S.A., a right of access to the Licensed Property for the
construction, use, operation, maintenance, relocation and removal of any existing and future electric
or water distribution or transmission facilities. Any such construction, use, operation, maintenance,
relocation or removal shall be performed in a manner designed to avoid, to the extent feasible,
disturbance to Licensee's improvements and Licensee's use and enjoyment of the Licensed Property.
Licensor shall give Licensee at least ninety (90) days prior written notice of any such construction,
use, operation, maintenance, relocation or removal that will materially disrupt Licensee's use and
enjoyment of the Licensed Property or the Licensee's improvements; provided, however, that such
notice may be given in such shorter period as Licensor determines to be reasonable under prevailing
circumstances, or with no notice in the event of an emergency where no notice is feasible. Nothing
in this License shall be construed to deny or lessen the powers and privileges granted Licensor by
the laws of the State of Arizona and the U.S.A. Licensor shall not be liable to Licensee for any
damage to Licensee's improvements located upon the Licensed Property, unless due to negligent or
willful acts or omissions of Licensor or its agents or employees,
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9.2 If Licensee defaults in the performance of the obligations set forth in Section 9.1,
and Licensor gives notice of the defanlt, Licensee shall correct such default to the reasonable
satisfaction of Licensor within the required period of time set forth in the notice of default (the
"Correction Period"), which period of time shall be reasonable under the circumstances. If Licensee
fails to correct the defanlt within the Correction Period, Licensor may take any action reasonably
determined by Licensor to be necessary to correct such default, including without limitation making
any repair or modification to or removing any of Licensee's improvements. Licensee shall
reimburse Licensor for the reasonable costs it incurs to correct such default within thirty (30)
calendar days afier Licensor presents Licensee with a statement of such costs. Licensee shall
release Licensor, Association and U.S.A. from all damages resulting to Licensee from the correction
of such default, including, without limitation, those damages arising from all repairs or
modifications to or removal of any of Licensee's improvements.

10. Nonexclusive Rights

This License is nonexclusive and nothing herein shall be construed to prevent or restrict
Licensor from granting other privileges fo use the Licensed Property in a manner not inconsistent
with Licensee's use of the Licensed Property in accordance with this License.

11. Existing Easements and Licenses

This License is subject to all existing encumbrances of record, including easements and
licenses. It shall be Licensee's obligation and responsibility to ascertain the rights of all third parties
in the Licensed Property. Licensor consents only to the use of the Licensed Property for the
purposes described herein, in its capacity as manager of the Licensed Property and on behalf of the
USA. Nothing in this License shall be construed as Licensor’s representation, warranty, approval or
consent regarding rights in the Licensed Property held by other parties. Licensee shall indemnify
and hold Licensor, the USA and the Association harmless from any liability arising out of any
dispute or claim regarding actual or alleged interests in the Licensed Property, affecting Licensee's
interests created herein, and shall release Licensor, the USA and the Association from any such
claims on its own behalf.

12. Indenmmification

To the extent not prohibited by law, Licensee, its successors and assigns, shall indemnify,
release, and hold harmless Licensor, Association and the U. S. A., and the directors, officers,
employees, agents, successors and assigns thereof, for, from and against any damage claim,
demand, lawsuit or action of any kind for damages or loss, whether such damage or loss is to person
or property, arising in whole or in part out of: (a) negligent or otherwise wrongful acts or omissions
of Licensee, its agents, contractors, officers, directors, or employees; (b) Licensee's use or
occupancy of the Licensed Property for the purposes contemplated by this License, including but
not limited to claims by third parties who are invited or permitted onto the Licensed Property, either
expressly or impliedly, by Licensee or by the nature of Licensee's improvement or other use of the
Licensed Property pursuant to this License; or {c¢) Licensee's failure to comply with or fulfill its
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obligations established by this License or by law. Such obligation to indemnify shall extend to and
encompass all costs incurred by Licensor in defending against such claims, demands, lawsuits or
actions, including but not limited to attorney, witness and expert fees, and any other litigation
related expenses. Licensee's obligation pursuant to this Section 12 shall not extend to claims,
demands, lawsuits or actions for liability attributable to the sole exclusive negligence or willful
action of Licensor, its directors, officers, employees, agents, successors or assigns. The provisions
of this Section shall survive termination of this License.

13. Insorance

Without limiting any liabilities or any other obligations of Licensee, Licensee shall provide
and maintain, with forms and insurers acceptable to Licensor, and until all obligations under the
License are satisfied, the minimum insurance coverages, as follows:

13.1  Worker's compensation insurance to cover obligations imposed by applicable federal
and state statutes and employer's liability insurance with a minimum limit of One Million and
No/100 Dollars ($1,000,000.00).

13.2  Commercial geperal liability insurance with a minimum combined single limit of
Two Million and No/100 Dollars ($2,000,000.00) each occurrence. The policy shall include
coverage for bodily injury liability, property damage liability, personal injury liability, and contrac-
tual liability for liability assumed under this License. The policy shall contain a severability of
interests provision.

13.3  If applicable, comprehensive automobile liability insurance with a combined single
limit for bodily injury and property damage of not less than Two Million and No/100 Dollars
($2,000,000.00) each occurrence with respect to Licensee's vehicle, whether owned, hired or non-
owned, assigned to or used in the performance of the work.

13.4  The policies required by Sections 13.2 and 13.3 hereof shall be endorsed to include
Licensor, members of its governing bodies, its officers, agents and employees as additional insureds
and shall stipulate that the insurance afforded for Licensor, members of its governing bodies, its
officers, agents and employees shall be primary insurance and that any insurance carried by

Licensor, members of its governing bodies, its officers, agents or employees shall be excess and not
contributory insurance.

13.5 Licensee shall waive their rights of recovery and require its insurers providing the
required coverages to waive all rights of subrogation against Licensor and members of its governing
bodies, its officers, agents and employees for matters arising out of this License.

13.6  Upon execution of this License, Licensee shall furnish Licensor with Certificates of
Insurance as evidence that policies providing the required coverages, conditions and limits are in
full force and effect. Such certificates shall provide that not less than thirty (30) days advance
notice of cancellation, termination, or alteration shall be sent directly fo Licensor addressed as
follows:
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Supervisor, Property Management, PAB348
Salt River Project

P.O. Box 52025

Phoenix, Arizona 85072-2025

4. Construction

14.1  Prior to making any improvements on the Licensed Property, Licensee shall submit
to Licensor for its approval final construction documents and plan showing the location of any such
improvements. Licensor shall approve or disapprove such documents and plans within 30 days. If
applicable, Licensee shall obtain a Construction License from Water Engineering (Bob Maurer 236-
2962, or Susana Ortega 236-5799) prior to the start of construction. Construction on the Licensed
Property shall be performed only in accordance with approved construction documents and plan. At
least ten (10) days prior to the beginning of any construction on the Licensed Property, Licensee
shall give Licensor notice of the date that construction will begin and a schedule listing all
construction activities and the dates when such construction activities will be performed. Licensee
shall give Licensor written notice of all changes in the schedule and delays in construction
immediately upon it being reasonably foreseeable that such change or delay will occur.

142 Licensee's improvements constructed, installed, operated and maintained on the
Licensed Property shall not interfere with Licensor's use of Licensor's existing or any future
irrigation or electric facilities on or adjacent to the Licensed Property.

143  Licensor may request Licensee to alter the scheduling of construction undertaken
pursuant to Section 14.1 but only when and to the extent necessary to prevent any material
interference with Licensor's use of the Licensed Property, and if such improvements do interfere
with Licensor's use, Licensor may request Licensee to relocate Licensee's material, facilities and
improvements as deemed necessary by Licensor.

14.4  If relocation of Licensee's materials, facilities, or improvements is necessitated by
Licensor's use of existing facilities or the construction of improvements by or on behalf of

Licensor, Licensee shall bear the entire actual cost of relocating said materials, facilities and
improvements.

14.5 Licensor shall not exercise its right to require relocation of Licensee's facilities,
materials, and improvements in an unreasonable or arbitrary manner.

15. Permits, Statutes and Codes

Licensee shall comply with all requirements of all statutes, acts, ordinances, regulations,
codes, and standards of legally constituted authorities with jurisdiction, applicable to Licensee's use
of the Licensed Property. Licensee shall obtain or cause to be obtained at its expense, all permits,
approvals and authorizations required by Licensee's actions pursuant to this License.
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16. Licensor's Right to Inspect

16.1  Licensor, Association or the USA may enter any part of the Licensed Property at all
reasonable times to make an inspection thereof. During any construction by Licensee, Licensor
may inspect all trenching, backfilling and other related construction activity that potentially affects
Licensor's facilities, and require conformance with all Licensor's requirements and specifications
related thereto,

16.2 Licensee shall release Licensor, Association and the U.S.A. from any claims for
damages arising out of any delay caused by Licensor in permitting or inspecting any work on the
Licensed Premises. The provisions of this Section shall survive termination of this License.

17. Service of Notice

- All notices, demands and invoices required or permitted by this License shall be in writing
and shall be considered to have been properly delivered: (i) if mailed, three (3) business days after
deposit in the U.S. mail, postage prepaid, return receipt requested, addressed as follows; (i) if sent
by overnight delivery service, on the next business day after deposit with such service, addressed as
follows; or (11} if personally delivered, on the date of delivery service to:

Mail

Notices to Licensor Notices to Licensee
Attri: Supervisor, PAB348 Attn: City Engineer
SALT RIVER PROJECT CITY OF TEMPE
Property Management Division Public Works

P.O. Box 52025 PO Box 5002
Phoenix, AZ. 85072-2025 Tempe, AZ 85281
Hand /Certified Delivery

Notices to Licensor Notices to Licensee
Attn: Supervisor, PAB348 Attn:

SALT RIVER PROJECT CITY OF TEMPE
Property Management Division Public Works

1521 N. Project Dr 31 E. 5™ Street, Garden Level
Tempe, AZ 85281 Tempe, AZ 85280

Fither party may change its address or the designated person to receive notification
hereunder by giving notice of such change in the manner provided above.

18. Waiver

This License may not be modified or any provision waived except by written agreement
executed by both Licensor and Licensee. The waiver by either party of any breach or failure to
provide full performance under any of the terms and conditions of this License, or the failure of a
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party to exercise, or any delay in exercising, any rights or remedies provided herein or by law, or the
failure of a party to notify the other properly in the event of a breach hereunder shall not be
construed as a waiver of any other term of condition herein, or of any subsequent or continuing
breach of the same or any other term or condition.

19, Attorneys' Fees Upon Default

If either party brings or defends any legal action, suit or proceeding based on rights or
obligations arising from this License, the successful party shall be entitled to recover reasonable
litigation expenses, court costs and reasonable attorneys' fees, as determined by a court, in any such
action, suit or proceeding. The foregoing shall not in any way limit or restrict any other right or
remedy at law or equity otherwise available to such party.

20, Force Majeure

If either party is rendered unable, wholly or in part, by force majeure to carry out its
obligations under this License, other than the obligation of Licensee to make payments of amounts
due hereunder, then the obligations of both Licensee and Licensor, so far as they are affected by
such force majeure, shall be suspended during the continnance of any inability so caused, but for no
longer period, and such cause shall so far as possible be remedied within a reasonable time. The
term "force majeure” as used herein shall mean acts of God, strikes, lockouts, or other industrial
disturbances, acts of public enemies, wars, blockades, insurrections, riofs, epidemics, landslides,
lightning, earthquakes, fires, storms, floods, washouts, interruptions by government not due to the
fault of the parties, civil disturbances, explosions, or unforeseeable action or nonaction by
governmental bodies in approving the applications for approvals or permits or any material change
in circumstances arising out of legislation, regulation or litigation. Nothing in this Section shall
require Licensor to settle a strike.

21. Entire Agreement; Changes After Execution

This License, including its specified addenda and exhibits, if any, constitutes the entire

agreement between the parties, and any amendment hereto must be in writing, signed by both
parties.

22,  Governing Law, Venue and Waiver of Trial by Jury

This License shall be interpreted, governed by, and constructed in accordance with the
substantive and procedural laws of the State of Arizona, without regard to conflicts of law
principles. Licensor and Licensee agree that any action, suit, or proceeding arising out of, or in any
way connected with this License, shall be imtiated and prosecuted in a state or federal court of
competent jurisdiction located in Maricopa County, Arizona, and the parties irrevocably submit to
the jurisdiction and venue of such court. To the fullest extent permitted by law, each party hereby
irrevocably waives any and all rights to a trial by jury and covenants and agrees that it will not

request a trial by jury with respect to any legal proceeding arising out of or in any way connected
with this License.
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23. Water Damage

Except when the result of the negligent or willful act or omission of Licensor or Association,
or their directors, officers, employees, agents or assigns, neither Licensor, Association nor the
U.S.A. shall be liable for any loss sustained by Licensee, its officers, employees, agents or invitees
on the Licensed Property because of water damage resulting from any source whatsoever, including,
but not limited to, flood, drainage or run-off, irrespective of any prior knowledge by Licensor of the
possibility of such flood, drainage or run-off, arising from or in connection with the operatlon or
maintenance of any Reclamation Project dam, canal or other facility.

24. Reservation of Remedies

Unless otherwise provided herein, each party shall have available to it, all remedies
provided by law or equity.

25.  Archaeological and Environmental Compliance

25.1 Licensee shall obtain a cultural resource clearance from the Environmental
Department of the Arizona Projects Office of the Bureau of Reclamation prior to construction on
the Licensed Property whenever required by the National Historic Preservation Act, Section 106,
and ensuing 36 CFR 800 regulations. A copy of the Bureau of Reclamation archacological

clearance shall be provided to Licensor's staff archaeologist prior to any construction activity on the
Licensed Property.

Licensee shall notify Licensor's staff archaeologist should any cultural resources or
human remains be found on the Licensed Property, and when appropriate, shall be responsible for
other notifications and legal requirements as required by the Archeological Resource Protection Act
and the Native American Graves Protection and Repatriation Act and ensuing 43 CFR 10
regulations. All costs are the responsibility of the Licensee.

25.2  Licensee hereby assumes and accepts all liability and responsibility for initiation and
completion of response, cleanup, and corrective and remedial action, and the cost thereof, required
on the Licensed Property and any other affected premises, due to any action taken during use of the
Licensed Property that results in release of any hazardous substance within the meaning of the
Federal Comprehensive Environmental Response, Compensation and Liability Act -- 42 US.C. §
9601 et seq., or the Arizona Environmental Quality Act — AR.S. § 49-101 et seq., as such laws
have been or are amended from time to time, or regulated substance within the meaning of Subtitle I
of the Federal Resource Conservation and Recovery Act (Underground Storage Tanks) -- 42 U.S.C.
§ 6991a ¢t seq., or the Arizona Underground Storage Tank Law -- A.R.S. § 49-1001 et seq., as such

laws have been or are amended from time fo time. This Section 25.2 shall survive termination of
this License.

25, Motor Vehicle Use — Special Conditions
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When operating a motor vehicle on the Licensed Property, Licensees must at all times:

25.1  Enter onto and exit from the Licensed Property at the point of reasonable access
closest to the component of Licensee's facilities requiring maintenance;

25.2  Maintain a speed not to exceed five (5) miles per hour;

25.3  Ensure safe and reasonable passage through and around Licensee's vehicle and other
repair facilities to all recreational users of the Licensed Property;

25.4  Ensure that no site of ongoing maintenance of Licensee's facilities is left unattended;
and,

255 Refrain from accessing the Licensed Property with a motor vehicle except when
necessary to effectuate maintenance of Licensees facilities.

-10 -



IN WITNESS WHEREOQF, the parties hereto have executed this License this day of
, 2008.

LICENSOR:

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

Its:

STATE OF ARIZONA )

) ss.
COUNTY OF MARICOPA )

On this _ day of » 2008, the foregoing instrument was
acknowledged before me by , a of
the Land Department, SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT
DISTRICT, an agricultural improvement district organized and existing under the laws of the State
of Arizona ("SRP"), on behalf of SRP.

My Commission Expires:

Notary Public
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LICENSEE:

CITY OF TEMPE
By:
Its:
STATE OF ARIZONA )
) ss.
County of Maricopa )
On this day of , 2008, the foregoing instrument was
acknowledged before me by , the

of the CITY OF TEMPE, on behalf of the municipal corporation.

My Commission Expires:

Notary Public

D: License City of Tempe #02477-0, Well #13, Western Canal
License, USA Fee .
PM ~ 0660105
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Risk Management Division
20 E. Sixth Street, Tempe, AZ 85280
(480) 350-8321

City Of Tempe Certificate Of Self-Insurance rrr

It is hereby certified the City of Tempe is covered under a Self Insurance Program supported by a fund
established pursuant to law:

Comprehensive General Liability $2,000,000
Automobile Liability $2,000,000
| Workers' Compensation and Employers Liability Statutory

It should be expressly understood that the intent of the self insurance evidenced herein follows the provisions
of the policies and reguiations of the city of Tempe and does not permit any assumption of liability which does
not result from and is hot caused by the negligent acts or omissions of its officers, agents, employees or other
persons under its direction and control. Any indemnification or hold harmless clause with broader provisions
than required under such policies and reguiations shall invalidate this Certificate.

The provisions under Comprehensive General Liability and Automobile Liability, above, shall apply only with
respect to claims arising out of the negligent acts or omissions of the City of Tempe, its officers, agents, and
employees or any other persons under its direction and control.

This Certificate of Self-Insurance is issued relative to:

SALT RIVER PROJECT LICENSE NO.: 02477-0
SALT RIVER PROJECT FILE NO.. 747.2477
EFFECTIVE DATE: SEPTEMBER 1, 2008

This Certificate of Self-Insurance is issued at the request of the person(s) or organization(s) named below.
This Certificate does not amend, or alter the coverage provided by the City's Self Insurance Program.

CERTIFICATE HOLDER: Supervisor, Property Management, PAB348
Salt River Project
PO Box 52025
Phoenix Arizona 85072-2025

ey Dhvinn 7/o5th3

Laura Guerrero Date
Risk Manager
City of Tempe, Arizona

This Certificate Expires on June 30 following the date signed.



When Recorded Return To:
Linda Huber — SRP Job #13100
Property Management - PAB348
P. O. Box 52025

Phoenix, Arizona 85072-2025

CONSENT TO USE OF EASEMENT AGREEMENT
Tempe Well 13

This Consent to Use of Easement Agreement (“Agreement”) is made and entered into
as of the day of , 2008, by and between SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT AND POWER DISTRICT, an agricultural
improvement district organized and existing under the laws of the State of Arizona (“SRP”), and
CITY OF TEMPE, an Arizona municipal corporation (“Owner™).

RECITALS

1. Owner is the legal owner of certain real property (“Owner’s Parcel”) located in Section 11, of
Township 1 South, Range 4 East of the Gila and Salt River Base and Meridian, Maricopa
County, Arizona, also being a portion of Tract B of CONTINENTAL TEMPE UNIT TWO,
according to the plat of record in the office of the County Recorder of Maricopa County,
Arizona, recorded in Book 249 of Maps, page 39 and Affidavit of Correction recorded in 83-

124647, Official Records, more particularly described in Exhibit A, attached hereto and
made a part hereof.

2. SRP has an existing easement (“Easement™) for (in part) existing and future electrical
facilities over a portion of Owner’s Parcel as recorded in 88-002470, which was conveyed to
SRP in instrument number Docket 6003 of Maps, Page 87, both in the official records of
Maricopa County, Arizona. The portion of Owner’s Parcel encumbered by the Easement
shall be referred to as the “Easement Property”.

3. Owner wishes to occupy amd use certain areas of the Easement Property in a manner
potentially inconsistent with or explicitly prohibited by the terms of the Easement.

4. SRP is willing to consent to Owner’s proposed occupancy and use of certain areas within the
Easement Property upon the terms and conditions set forth in this Agreement.

5. Tt is the intent of Owner and SRP to record this Agreement and to bind future owners of the
Easement Property to its terms and conditions.




AGREEMENT

In consideration of the mutual promises, undertakings, agreements, and other terms and conditions
herein, the adequacy of which is hereby acknowledged by each party, the parties agree as follows:

1. SRP CONSENT TO USE OF EASEMENT PROPERTY.

1.1

1.2

SRP consents to the occupancy and use of the Easement Property for operation and
maintenance of a well and related improvements (“Owner’s Improvements™), as such
were presented and described in final plans dated November 29, 2007, by HDR
Engineering, Inc., Exhibit B.

SRP shall retain all rights granted to it by the terms of the Easement, and this
Agreement shall in no way diminish any of those rights. SRP’s rights include, in part,
the right to install, access, maintain, reconstruct, replace, remove, operate and use: a
line or lines of poles, fowers, or other supporting structures; conductors, cables,
communication and signal lines; guys, anchorages, braces, transformers, vaulis,
manholes, and pad-mounted equipment; underground conduits, conductors, pipes, and
cables; and other appliances, appurtenances, and fixtures associated with the
transmission and distribution of electricity and communication signals and other
related purposes at such locations and elevations over, across, under, and upon the

Easement Property or any part thereof as SRP may now or hereafter deem convenient
Of necessary.

2. CONDITIONS OF OWNER’S USE.

2.1

2.2

2.3

Other than Owner’s Improvements specifically consented to herein, Owner shall
make no additional installations or improvements (or change the location of its
installations or improvements) within or upon the Easement Property without first
having received written approval from SRP’s Land Department of drawings and
narrative showing the details and location of any and all such installations or
improvements, which approval shall not be unreasonably withheld.

Any and all of Owner’s Improvements shall be located and constructed so as not to
interfere with SRP’s use of or access to the SRP facilities located within the Easement
Property. Furthermore, any and all of Owner’s below-ground facilities located within
the Easement Property shall be designed and constructed to allow SRP’s heavy
equipment to be driven and set up over any and all of the Easement Property without
damage to Owner’s below-ground facilities. SRP requires that Owner’s below-
ground facilities be designed to withstand a minimum loading of 320 pounds per
square inch (PSI) applied to the ground surface under a crane outrigger pad
measuring 27 inches in diameter.

Owner, at its sole cost, shall at all times maintain proper clearances between SRP’s
energized electrical facilities and Owner’s Improvements, personnel and equipment




2.4

2.5

2.6

3.1

3.2

3.3

4.1

as required by the National Electrical Safety Code (NESC), Arizona law, Federal law
(OSHA), and all other applicable rules, codes or regulations.

Owner acknowledges that it is aware of and understands the potential problems
associated with the installation, use, and maintenance of Owner’s Improvements near
SRP’s electric facilities, including, but not limited to, potential problems related to
induced and/or transferred voltages and/or currents. Owner agrees and represents that
it (and not SRP) shall be fully responsible for the effective mitigation of all such
problems. Additionally, SRP reserves its rights under the Easement to modify
existing, or construct future, electrical facilities, and SRP shall not be responsible for
the effectiveness of Owner’s mitigation system or for its continued effectiveness if
and when SRP exercises such rights.

Any and all above-ground metal installed by Owner that is accessible to the public
shall be properly grounded and coated with an effective insulating material. Owner

shall periodically inspect and maintain said grounding and insulation.

The above grade height to the top of the antenna shall not exceed 18 feet.

. RELOCATION OF OWNER'S IMPROVEMENTS.

Owner, at its cost, agrees to relocate, modify, or remove any of Owner’s
Improvements that, in SRP’s sole discretion, unreasonably interfere with SRP’s
ability to use the Easement Property for the purposes described in the Easement. In
such event, SRP shall provide written notification to Owner, and Owner shall respond
promptly and exercise due diligence to complete such relocation, modification, or
removal work within the time specified by SRP in its written notification. SRP will
not arbitrarily or capriciously require relocation, modification, or removal by Owner.

In the event of an emergency or other situation in which the above written notification
is not practical, SRP may relocate, modify, or remove any of Owner’s Improvements
that, in SRP’s sole discretion, unreasonably interfere with SRP’s ability to use the
Easement Property for the purposes described in the Easement. SRP will not
arbitrarily or capriciously relocate, modify, or remove Owner’s Improvements.

SRP shall retain the right, but not the obligation, to trim, cut, and clear away any
trees, bushes, cacti, or other landscaping without prior written notification, whenever
necessary {in SRP’s reasonable discretion) for the convenient and safe exercise of its
rights granted by the Easement.

. INDEMNIFICATION AND RELEASE.

To the fullest extent not prohibited by law, Owner shall indemnify, defend, release, and
hold harmless SRP, members of its governing bodies, and its employees (“SRP
Indemnified Parties™) for, from and against any claim, demand, lawsuit, or action of any
kind for damages or loss (whether such damage or loss is to person or property) or any




42

4.3

losses, damages, expenses, and liabilities for damages to property or injury or death
of any person, including but not limited to property or personnel of SRP and Owner,
arising in whole or in part out of: (a) negligent, grossly negligent, or intentional acts or
omissions of Owner, its agents, contractors, officers, directors, members, or employees
(“Owner Indemnifying Parties”); (b) the Owner Indemnifying Parties’ use or occupancy
of the Easement Property as contemplated by this Agreement, including but not limited,
to claims by third parties who are invited or permitted onto the Easement Property,
either expressly or impliedly, by Owner or by the nature of the Owner’s Improvements;
or {(c) Owner’s failure to comply with or fulfill its obligations established by this
Agreement or by law. The obligation to indemmnify shall extend to and encompass all
costs incwrred by the SRP Indemnified Parties in defending against claims, demands,
lawsuits or actions, including but not limited to attorneys' and expert fees. Owner’s
obligation under this Section 4.1 shall not extend to claims, demands, lawsuits, or

actions for liability caused by the sole exclusive negligence of the SRP Indemmified
Parties.

Owner expressly agrees that SRP shall not be responsible for any damage to Owner’s
Improvements that SRP may cause while exercising its rights granted by the
Easement. SRP shall use reasonable care to avoid or minimize such damage.

The provisions of Sections 4.1 and 4.2 shall survive termination of this Agreement.

5. GENERAL TERMS AND CONDITIONS

5.1

52

5.3

5.4

SRP may revoke this Agreement upon Owner’s failure to comply with its obligations
hereunder. Prior to revocation, SRP shall provide Owner with prior writien notice of
default and a reasonable opportunity to cure.

The covenants and agreements in this Agreement shall run with and burden the land and
shall extend and mnure in favor and to the benefit of, and shall be binding on, Owner and
SRP and their respective successors (including successors in ownership and estate),
assigns, and lessees.

This Agreement (including exhibits and Owner’s final plans referred to in Section
1.1) constitutes the entire agreement between the parties about Owner’s
Improvements and Owner’s use of the Easement Property, and no understandings or
obligations not expressly stated or referenced in this Agreement shall be binding. No
verbal agreements or conversations with any officer, agent, or employee of either
party shall affect or modify any of the terms or obligations in this Agreement.

This Agreement may not be modified or any provision waived except by written
agreement executed by both SRP and Owner. The waiver by either party of any breach
or failure to provide full performance under any of the terms and conditions of this
Agreement, or the failure of a party to exercise, or any delay in exercising, any rights or
remedies provided herein or by law, or the failure of a party to notify the other properly
in the event of a breach hereunder shall not be construed as a waiver of any other term or




5.5

5.6

condition herein, or of any subsequent or continuing breach of the same or any other
term or condition.

Nothing in this Agreement is intended or shall be construed to confer upon or give
any person or entity other than SRP and Owner (and their respective successors,
assigns, and lessees) any right, remedy or claim under or by reason of this
Agreement. All the terms, covenants and conditions of this Agreement shall be for
the sole and exclusive benefit of SRP and Owner (and their respective successors,
assigns, and lessees).

This Agreement shall be interpreted, governed by, and construed in accordance with
the substantive and procedural laws of the State of Arizona, without regard to
conflicts of law principles. SRP and Owner agree that any action, suit, or proceeding
arising out of or relating to this Agreement shall be initiated and prosecuted in a state or
federal court of competent jurisdiction located in Maricopa County, Arizona, and the
parties irrevocably submit to the jurisdiction and venue of such court. To the fullest
extent permitted by law, each party hereby irrevocably waives any and all rights to a
trial by jury and covenants and agrees that it will not request a trial by jury with respect
to any legal proceeding arising out of or relating to this Agreement.




IN WITNESS HEREOF the parties hereto have set their hands the day and year
first above written.

SRP:

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By

Title: Senior Land Management Agent

Land Department
STATE OF ARIZONA )
)ss.
County of Maricopa  }
On the day of , 2008, before me personally appeared

Linda Huber, a Senior Land Management Agent of the Land Department for the SALT RIVER
PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT, and

acknowledged that (s)he executed the foregoing instrument on its behalf for the purposes therein
contained.

Notary Public

My Commission Expires:




OWNER: CITY OF TEMPE

By:
Its:
STATE OF ARIZONA )
COUNTY OF MARICOPA ; >
Onthe __ dayof , 2008, before me personally appeared
, the of CITY OF TEMPE, an Arizona municipal

corporation, and acknowledged that (s)he executed the foregoing instrument on behalf of the
corporation for the purposes therein contained.

CONSENT TO USE OF EASEMENT/City of Tempe/SRP JOB NUMBER 13100
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