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Request to award a construction manager at risk (CMAR) contract with PCL
Construction, Inc. for construction services, award a construction
management contract with Wilson Engineers, approve an addendum to a
design services contract with Carollo Engineers; and approve a project
contingency, all related to phase three of the water quality improvements at
the Johnny G. Martinez Water Treatment Plant.

20081016PWDRO7 JOHNNY G. MARTINEZ WATER TREATMENT
PLANT (0811-03) PROJECT NO. 3201091

Yes.

Total amount for the construction services contract is $20,644,956, total
amount for the construction management contract is $1,157,870, total
amount for the design services contract addendum is $1,238,907, and the
amount of the project contingency is $1,000,000.

Donna Rygiel, Engineering Contract Administrator (x8520)
Andy Goh, Deputy PW Manager/City Engineer (x8896)
Glenn Kephart, Public Works Manager (x8205)

Judi Morgan, Assistant City Attorney (x8227)
Sufficient funds are available in Capital Improvement Fund No. 3201091,

Award construction services and construction management confracts,
approve design services contract addendum, and approve project
contingency.

The scope of work for the CMAR contract includes installation of the
following: plate settlers and a clarifier to enhance the solids handling
process; fluoride building and associated process equipment; generator and
electrical buildings and associated equipment; thickener pump station and
associated equipment; wash water recovery basin and pump station
modifications; service water and plant water pump station modifications;
miscellaneous process equipment replacement; miscellaneous site work
including grading, drainage, piping and site electrical; and all electrical work
and instrumentation.

The project contingency has been established at $1,000,000, which is
approximately five percent of the construction services contract amount, to
cover possible unforeseen conditions arising during construction.



Staff has negotiated the CMAR construction services fee and considers it
reasonable for the scope of services. PCL Construction Inc. was selected by

a review committee as the most qualified firm following the process set forth
in A.R.S. § 34-601-611.

Wilson Engineers will provide construction management services, which
includes monitoring and inspection of construction activities, logging and
tracking project correspondence, chairing weekly construction meetings, and
assisting the City with other construction management duties. Staff
negotiated the fee and considers it reasonable for the scope of services.
Wilson Engineers was selected by a review committee as the most qualified
firm for these services using a qualification based process set forth in A.R.S.
§ 34-601-611.

The design services contract addendum with Carollo Engineers provides for
post design services including responding to requests for information,
attending the pre-construction conference, attending construction progress
meetings, submittal reviews, and other post design services. The fee was
negotiated by staff and is considered reasonable for the scope of services.
The original contract amount was $6,582,235. The previous addenda total

$2,454,010. This addendum will increase the total contract amount to
$10,275,152.
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CITY OF TEMPE, ARIZONA
PUBLIC WORKS DEPARTMENT
DIVISION OF ENGINEERING

CONTRACT FOR CONSTRUCTION MANAGER AT RISK
CONSTRUCTION MANAGEMENT

This Contract is made and entered into this 16th day of October, 2008, by and between the City
of Tempe, an Arizona municipal corporation (“City” or “Owner”’) and PCL Construction Inc., a
Colorado corporation (“Construction Manager at Risk” or “CM@Risk”).

A. WHEREAS, the City desires to construct the Johnny G. Martinez Water Treatment Plant
Water Quality Improvement - GMP 3 in Tempe, Arizona, Maricopa County, Arizona, more
particularly described herein;

B. WHEREAS, City and CM@Risk have reached an agreement, memorialized in this
Contract, whereby CM@Risk will perform construction services for said improvements for
payment by the City as set forth herein;

C. WHEREAS, the City engages CM@Risk to perform professional construction
management services and construct the Project known and described as Johnny G. Martinez
Water Treatment Plant Water Quality Improvement — GMP 3, Project No. 3201091, (“Project™).
Work shall not start until afier the date of issuance of Notice to Proceed and shall be completed
within four hundred eighty (480) calendar days thereafter.

NOW, THEREFORE, City and CM@Risk, in consideration of the mutual representations and

covenants set forth herein, and for other good and valuable consideration, do mutually agree as
follows:

1. TERMS AND DEFINITIONS

1.1. “Addendum” means a document issued by the City prior to City Council award
of this Contract that modifies or supersedes portions of the Contract as to
additional specifications, forms or other information.

1.2.  “Alternate Systems Evaluations” means alternatives for design, means and
methods or other scope considerations that are evaluated by the City using value
engineering principles for a potential reduction of construction costs of a quality
and functional Project per City requirements.

1.3. “Amendment” means a written modification of the terms and conditions of this
Contract signed by the parties of the Contract.

1.4.  “Business Day” means any calendar day except Saturdays, Sundays and holidays
observed by the City.



1.5.

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

«“Calendar Day” means every day shown on the calendar including Saturdays,
Sundays and holidays.

“Change Order” means a written agreement entered into after the award of
CM@Risk that alters or amends the Contract.

“City” (“Owner”) means the City of Tempe, a public body or authority and
municipal corporation, with whom CM@Risk has entered into this Contract and
for whom the services are to be provided pursuant to this Contract.

«Construction Fee” means CM@Risk’s total administrative costs, including

home office overhead if any, and profit, whether at CM(@Risk’s principal or
branch offices.

“CM@Risk” (“Construction Manager at Risk” or “Contractor”) means the

person, firm, corporation or other approved legal entity with whom the City has
contracted with to provide design services or construction services.

«Contingency” means a fund to cover non-general conditions cost growth during
the Project used by CM@Risk with City approval, for charges in material costs or
availability, resource availability, production capacity or unforeseen Project
circumstances. The amount of CM@Risk’s contingency will be negotiated as a
separate line item in each GMP Proposal.

“City’s Contingency” means a fund to cover cost growth during the Project used
at the sole discretion of the City for costs resulting from City directed changes to
the Work to be performed under the Contract or unforeseen site conditions. The
amount of the City’s contingency will be set solely by the City.

“Construction Manager Professional” means the person, firm or corporation

having a Contract with the City to provide construction management services for
this Project.

“Contract” means this written document, including all addenda, exhibits,
attachments and schedules attached thereto, signed by the City and CM@Risk
covering the construction phase of the Project. The Contract collectively
represents the entire agreement between the City and CM@Risk, and which

supersedes any prior negotiations, representations or agreements, either written or
oral.

“Contract Time(s)” means the number of days or dates related to the
construction phase, as stated in construction documnents that apply to achievement
of substantial completion and/or full completion of the Work.

“Cost of the Work” means the direct costs necessarily incurred by CM@Risk in
the proper performance of the Work. The Cost of the Work may include direct
labor costs, subcontract costs, costs of materials and equipment incorporated in
the completed Work, costs of other materials and equipment, temporary facilities,
building permit fees, materials testing, and related items. The Cost of the Work

2



1.16.

1.17.

1.18.

1.19.

1.20.

1.21.

1.22.

1.23.

shall not include CM@Risk’s construction fee, general conditions fee, taxes,
bonds, or insurance costs.

“Cost Model” means a breakdown of the scope of the Project that is initially
developed by CM@Risk during the conceptual design phase and based on
information from the Project Team and CM@Risk’s records of similar Projects.
The model will evolve as the design progresses and be maintained by CM@Risk
throughout the design phase and will include any assumptions and clarifications
made by CM@Risk. Cost Model will support any cost estimates, Alternative
Systems Evaluations and eventually any GMP Proposals, when required by the
Project Team. The Cost Model is subject to approval by the City in its sole
discretion.

“Day(s)” means calendar day(s) unless otherwise expressly stated herein.

“Peliverables” means the Work products prepared by CM@Risk in performing
the scope of Work described in the Contract. Some of the major Deliverables to
be prepared and provided by CM@Risk during the Design Phase include but are
not limited to: construction management plan, Cost Model, Project schedule of
values, Alternative System Evaluations, procurement strategies and plans, cost
estimates, construction market surveys, cash flow projections, GMP Proposals,
Subcontractor procurement plan, Subcontractor Contracts, Subcontractor bid
packages, Supplier Contracts, and others as indicated in this Contract or required
by the Project Team.

“Design Professional” means the person, firm or corporation having a contract
with the City to furnish design services for this Project.

“Drawings” means documents which visually represent the scope, extent and
character of the Work and which have been prepared or approved by the Engineer
and the City. Drawings include such documents that have reached a sufficient
stage of completion and are released by the Engineer solely for the purposes of
review and/or use in performing constructability or biddability reviews and in
preparing cost estimates. (E.g., conceptual design Drawings, preliminary design
Drawings, detailed design Drawings at 30%, 60%, 90% or 100%, but excluding
Shop Drawings and those marked “NOT FOR CONSTRUCTION”).

“EKffective Date of this Contract” means the date specified in this Contract on
which the Contract becomes effective, but if no such date is specified, the date on
which the last of the parties signs this Contract.

“Engineer” means City Engineer acting directly or through its duly authorized
representative.

“Final Acceptance” means a written final acceptance of the Work prepared by
the Engineer, after all Work has been completed in accordance with the Contract
and after inspection is completed by the City.



1.24.

1.25.

1.26.

1.27.

1.28.

1.29.

1.30.

1.31.

1.32.

“CGeneral Conditions Costs” means other than expressly limited or excluded
herein, the costs of CM@Risk during the construction phase, including but not
limited to: payroll costs for the Project manager or construction manager (but not
both) for Work conducted at the Site; payroll costs for the superintendent and full-
time general foremen; payroll costs for management personnel resident and
working on the Site; workers not included as direct labor costs engaged in support
functions (e.g., loading/unloading, clean-up); costs of offices and temporary
facilities including office materials, office supplies, office equipment, minor
expenses, utilities, fuel, sanitary facilities and telephone services at the Site; costs
of consultants not in the direct employ of CM@Risk or Subcontractors; and fees
for permits and licenses.

“Guaranteed Maximum Price (GMP)” means the offer of a proposal detailing
the qualifications, assumptions, exclusions, value engineering and any and all
other requirements set forth in the scope of Work for the construction phase. The
“GMP” as used in this Contract shall mean the same as the term “Bid” as it is
used in the MAG Specifications.

“Laws and Regulations; Laws or Regulations” means any and all applicable
laws, rules, regulations, ordinances, codes and orders of any and all federal, state,
and local governmental bodies, agencies, authorities and courts having

jurisdiction over the subject Project, site, and/or any Work pursuant to this
Contract.

“MAG Specifications” means the Maricopa Association of Governments
Uniform Standard Specifications, Maricopa Association of Governments Standard
Details for Public Works Construction, latest edition, and the City of Tempe
Supplement thereto. The definitions set forth in MAG Specifications shall govern
unless expressly defined herein.

“Notice of Award” means the written notice by the City to CM@Risk stating that
upon compliance by CM@Risk with the conditions precedent enumerated therein,
within the time specified, the City anticipates the execution of this Contract.

“Notice to Proceed” means written notification from the City to CM@Risk

establishing the date on which performance of CM@Risk’s obligations under this
Contract shall begin.

“Progress Payment Application” means the form accepted by the City and used
by CM@Risk in requesting progress payments or final payment for Work
performed under this Contract, which includes supporting documentation as
required by the Contract or the City.

“Project” means the total design and construction of improvements or services

and/or Work to be performed by CM@Risk. This definition replaces the MAG
Specification definition for Project.

“Project Team” means a construction services unit consisting of a Design
Professional, CM@Risk, the City (department representatives, design Project

4



1.33.

1.34.

1.35.

1.36.

1.37.

1.38.

1.39.

1.40.

manager, construction Project manager), Construction Manager Professional and
other persons who are responsible for making decisions regarding the Project, as
approved by the City. Any other persons to be included in the Project Team shall
be identified in the preconstruction conference, and are subject to approval by the
City.

“Samples” means physical examples of materials, equipment or workmanship
representative of a part of the construction phase establishing the standards by
which that portion of the construction phase Work will be evaluated.

“Shop Drawings” means all drawings, diagrams, illustrations, schedules and
other data or information specifically prepared or assembled by or for CM@Risk
and submitted by CM@Risk to illustrate some portion of the Work. This replaces
the MAG Specifications definition for Shop Drawings.

“Specifications” means the technical specifications for the construction phase of
this Project consisting of written technical descriptions of materials, equipment,
construction systems, standards and workmanship as applied to the Work and
administrative details applicable thereto.

“Subcontractor”® or “Subconsultant” means an individual, firm, entity or
corporation other than CM@Risk’s employees, having a contract with CM@Risk
to perform a portion of the design phase services or construction phase Work at
the site for which CM@Risk is responsible. Subcontractors shall be selected
through the Subcontractor bid process described in Section 12 of this Contract.

“Substantial Completion” means when the Work, or when a portion of the
Work, is sufficiently complete so that the City can occupy and use the Project or a
portion thereof for its intended purposes. Substantial Completion shall be
determined by the City in its sole discretion.

“Supplier” means a manufacturer, fabricator, supplier, distributor, materialman
or vendor having a direct contact with CM@Risk or with any Subcontractor to
furnish materials or equipment,

“Total Float” means number of calendar days by which the design phase services
or construction phase Work or any part of the same may be delayed without
necessarily extending a pertinent schedule milestone in the Project schedule, as
determined by the City.

“Work” means any or all of the improvements as required by the Contract, and
the construction, demolition, reconstruction and/or repair of all or any portion of
such improvements, and all labor, services, incidental expenses, and material
necessary or incidental thereto. This definition replaces the MAG Specifications
definition for Work.

SERVICES OF CM@RISK

2.1,

CM@Risk shall perform the following professional construction management



services required by and in accordance with this Contract and in accordance with
the degree of care, skill and judgement that a professional construction manager
in Arizona would exercise under similar conditions. CM@Risk will, at all times,
perform the required services consistent with sound and generally accepted
construction, construction management and design services practices.

2.2.  CM@Risk has assigned Russell Moore as the Project manager for this Contract.
Prior written approval by the City is required in the event CM(@Risk requests a
change of Project manager. CM@Risk shall submit the qualifications of any
proposed substituted personnel to the City for approval.

2.3.  CM@Risk shall fumnish construction administration services as described in
Exhibit “A”. Where applicable, the services being provided under this Contract
include the following:

2.3.1. CM@Risk shall fumish any and all plant, materials, labor, construction
equipment, services and transportation (all applicable taxes included)
required for performing all Work for the installation of the Project.

2.3.2. The full street or physical address of the construction Work location is
Fifth Stireet, Forest Avenue, Mill Avenue, Apache Boulevard, Myrtle
Avenue, and Sixth Street. CM@Risk Contractor shall list each Work
location in any and all contracts with each Subcontractor at any level and
each Subcontractor shall include each Work location in any and all
contracts with its Subcontractors at any level.

TERM

CM@Risk shall complete all services per the terms of the Contract, free and clear from
any and all claims, liens and changes whatsoever, within four hundred eighty (480)
calendar days of the “Notice to Proceed” date issued by the City. In the event delays are
experienced beyond the control of CM@Risk, the schedule may be revised by the City in
its sole discretion.

CM@RISK’S COMPENSATION

4.1. Total compensation for the services performed shall be the sum of $20,644,956.00,
which is the Guaranteed Maximum Price (GMP), as established in the attached
Exhibit “A” attached hereto and incorporated herein by this reference.

42. City will pay CM@Risk installments based on monthly progress reports and
detailed invoices submitted by CM@Risk. Such payments will be made within
thirty (30) days after receipt and approval by the City.

CITY’S RESPONSIBILITIES

5.1. City may designate a Construction Manager Professional for the term of this
Contract. When designated, the Construction Manager Professional has authority
to administer this Contract and will monitor compliance with all terms and



5.2,

5.3.

5.4.

conditions stated herein. All requests for information from or a decision by the

City on any aspect of the Work will be directed to the Construction Manager
Professional.

City will review Deliverables by CM@Risk, provide prompt responses to
questions and render decisions to minimize delay in the progress of CM@Risk
Work. City will keep CM@Risk advised concerning the progress of the City’s
review of the Work. CM@Risk agrees that the City’s inspection, review,
acceptance and/or approval of CM@Risk’s Work shall not relieve CM@Risk’s
responsibility for errors or omissions of CM@Risk or any of its Subcontractors.

Unless included in CM@Risk’s services as identified in herein, the City will
furnish the following:

5.3.1. One copy of its maps, records, laboratory tests, survey ties and
benchmarks, or other data in its possession pertinent to the services.
However, CM@Risk shall be solely responsible for researching the
records, requesting specific drawings or information, and independently
verifying all data.

5.3.2. Available City data on policies, regulations, standards, criteria and studies
relevant to the Project.

City additionally will:

5.4.1. Contract separately with one or more Design Professionals to provide
architectural and/or engineering design services for the Project. The scope
of the services for the Design Professional will be provided to CM@Risk
for informational purposes only. CM@Risk shall have no right to limit or
restrict any changes of such services that are otherwise mutually
acceptable to the City and Engineer.

5.4.2. Supply all necessary copies of programs and reports reasonably required
by CM@Risk.

5.4.3. Provide CM@Risk with adequate information regarding the City’s
requirements for the Project.

5.4.4. Give prompt written notice to CM@Risk in the event the City becomes
aware of any default or defect in the Project or nonconformance with the
Drawings and/or Specifications.

5.4.5. Notify CM(@Risk of changes concerning or affecting budget allocations.

5.4.6. Authorize the Engineer to approve the Project budget and Project
schedule, render decisions and furnish information to CM@Risk.



6.

GENERAL SCOPE OF SERVICES

6.1.

6.2.

6.3.

6.4.

6.5.

CM@Risk Requirements and Conditions.

6.1.1. Licenses and Permits. The Subcontractors must carry the appropriate
State of Arizona Contractor’s license for the proposed Work at the time of
bid. If the Subcontractor does not have the appropriate license, the City
reserves the right to reject its bid and to have the award made to the lowest
bidder who has the appropriate license. Prior to execution of this
Contract, CM@Risk must possess a valid City of Tempe transaction
privilege license and shall provide the permit number of such for

validation and must carry the appropriate State of Arizona Contractor
License.

Examination of Premises.

6.2.1. CM@Risk shall visit the site of the Project and shall fully acquaint itself
with the conditions as they exist, so that it may fully understand the
facility, difficulties and restrictions attending the execution of the Work.

6.2.2. Subcontractor bidders shall also thoroughly examine and be familiar with
the Specifications and other Contract requirements. The failure of
CM@Risk to obtain, receive or examine any addenda to the proposed
Contract, or to visit the site and acquaint itself with the conditions there
existing, shall not relieve it from any obligation with respect to its
proposal.

6.2.3. By submitting a proposal, CM(@Risk agrees that it has examined the site,
Specifications and the Contract and accepts, without recourse, all site
conditions and the proposed Contract, except for conditions that could not
have been reasonably foreseen or discovered upon examination of the site,
specifications and the Contract.

Project Meetings. CM@Risk shall attend Project Team meetings and all other
meetings as directed by the City.

CM@Risk shall perform any and all services described herein, in a proactive
mamner and consistent with the intent of the most current Drawings and
Specifications. CM@Risk will promptly notify the City in writing in the event
that CM@Risk determines that any Drawings or Specifications are inappropriate
for the Project and/or cause changes in the scope of Work.

Description of Work. The proposed Work to construct approximately 4,300 feet
of new water line in Fifth Street, Forest Avenue, and Mill Avenue, construction of
approximately 3,000 feet of new 12 inch waterline in Apache Boulevard,
construction of approximately 900 feet of new waterline in Myrtle Avenue at
Sixth Street together with associated Work as described in the attached
Specifications.




6.6.

Traffic Control.

6.6.1.

6.6.2.

6.6.3.

6.6.4,

6.6.5.

6.6.6.

6.6.7.

All traffic shall be regulated in accordance with MAG Standard
Specifications and MAG Standard Details; the City of Phoenix Barricade
Manual, latest edition, with City of Tempe revisions, available through the
City of Tempe Transportation Division (Transportation) at 480-350-8219;
the Manual on Uniform Traffic Control Devices {(MUTCD); and any
special provisions included herein.

At the time of the pre-construction conference, CM@Risk shall designate
an American Traffic Safety Services Association (ATSSA) certified
individual who is well qualified and experienced in construction traffic
control and safety, to be responsible for implementing, monitoring, and
altering traffic control measures as necessary to insure that traffic is
carried through the work area in an effective manner and that motorists,
pedestrians, bicyclists, and workers are protected from hazard and
accidents. At the same time, the City shall designate a representative who
will be responsible to see that all traffic control and traffic control
alterations are implemented per these traffic control specifications.

CM@Risk shall have the full responsibility and liability for traffic control
for this Project. CM@Risk shall submit a Traffic Control Plan to the
Transportation Division for approval one week prior to beginning Work
under this Contract. It shall be noted that traffic under this Contract shall
include all motor vehicles, bicyclists, and pedestrians.

During construction it may be necessary to alter traffic control as
approved by the Transportation Division. Alterations to traffic control
shall be in accordance with the latest edition of Part VI of the Manual on
Uniform Traffic Control Devices: “Traffic Control for Sireets and
Highway Construction and Maintenance Operations”; the latest edition of
the ADOT Traffic Control Manual; or the City of Phoenix Barricade
Manual, latest edition, with City of Tempe revisions. The most restrictive
manual shall apply.

No measurement will be made for traffic control. No payment will be
made for traffic conirol. The cost thereof shall be included in the GMP
Proposal for the construction or installation of the items to which such
traffic control is incidental or appurtenant. Any revisions shall be
submitted to the Transportation Division for review and approval.

In the event CM@Risk damages any traffic signal equipment, traffic
signal conduit, and/or circuits, it shall have them repaired immediately at
its expense by an electrical contractor that has had ftraffic signal
experience which is pre-approved by the City. Any damage repaired by
the City will be billed to CM@Risk at twice the City’s cost.

CM@Risk shall notify all adjacent or affected residents or businesses at
least forty-eight (48) hours in advance of any street, alley, sidewalk, and



6.7.

6.8.

6.9.

driveway closures and make suitable arrangements to have all vehicles
moved to a satisfactory location outside the closed area.

6.6.8. Pedestrian access shall be maintained along the length of the Project at all
times per the requirements of the Americans with Disabilities Act, and as
approved by the City Transportation Division.

6.6.9. Speed limits shall be strictly enforced.

6.6.10. For more information, please contact the City Transportation Division at
(480) 350-8219.

Haul Permit. In any operation where more than one-tenth of an acre of surface
area is disturbed and/or when unpaved onsite haul roads are used, CM@Risk will
obtain a Maricopa County Earth Moving Permit as required under Rule 200 of the
Maricopa County Division of Air Pollution Control Requirements. This permit
will require that a Control Plan to mitigate dust and tracking problems be
submitted to the County for approval prior to issuance of the Earth Moving
Permit. The Control Plan should be submitted to the City for review prior to
County submittal to ensure that all elements of the planned operation are covered.
Please contact the Maricopa County Division of Air Pollution Control at 602-506-
6700 for additional details.

In addition, all Contractors hauling fill or excavation materials, where the haul
exceeds five thousand (5,000) cubic yards or when the duration of the haul is
more than ten (10) working days, are required to obtain a City of Tempe haul
permit before the hauling operation begins. Prior to receiving a hauling permit,
CM@Risk must submit the required certificate of insurance, a plan showing the
proposed haul routes and a complete schedule of the hauling operation to the City
Transportation Division. Prior to submittal, CM@Risk should contact

Engineering Services for complete details for issuance of the City of Tempe haul
permit.

Clean-Up. CM@Risk shall, upon completion of the Work, remove all temporary
construction facilities, debris, and unused materials provided for in the Work, and
put the site of the Work and public right-of-way in a neat and clean condition. No
special payment will be made for this item.

Alteration of Work.

6.9.1. In the event that significant changes in the scope of the Work, and/or
changes in the quantities due to contingencies of construction become
necessary, such changes shall be made in accordance with Section 104.2
of General Conditions in the MAG Specifications.

6.9.2. The costs associated with any extra Work as authorized by the contracting
agency must be approved prior to the start of Work. Extra Work
performed on an actual cost basis shall be submitted for approval within
twenty-one (21) days after the completion of such Work. The final costs
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6.10.

for additional Work shall also include any and all charges associated with
extended general conditions or Contract acceleration.

Subsidiary Work. All Work called for in the Plans and Specifications shall be
performed by CM@Risk and unless a specific bid item is provided for the Work,
then such portion of the Work will be considered subsidiary to other Work for
which payment is provided.

7. CONTROL OF WORK

7.1.

7.2,

7.3.

7.4.

1.5.

7.6.

Interpretations of Drawing and Documents. If any Subcontractor submitting a bid
for the proposed Work or any part thereof is in doubt as to the true meaning of
part of the Contract, or finds discrepancies in or omissions from the Contract,
such Subconiractor may submit to the Engineer a written request for an
interpretation or correction thereof. The Subcontractor submitting the request will
be responsible for its prompt delivery. Any interpretations or corrections of the
proposed documents will be made by Addendum duly issued, and a copy of each
addendum will be mailed or delivered to CM@Risk who shall distribute the
addendum to the appropriate Subcontractor(s). The City will not be responsible
for any other explanation or interpretations of the documents.

CM@Risk’s Representative. CM@Risk shall at all times be present at the Work
in person or represented by a foreman or other properly designated agent.
Instructions and information given to CM@Risk’s foreman or agent on the Work
shall be considered as having been given to CM@Risk.

Relocation of Utilities. All utilities in conflict with the new Work will be
relocated by the City except as otherwise provided in the Plans and
Specifications.

Supervision by CM@Risk. CM@Risk will supervise and direct the Work. It will
be solely responsible for the means, methods, techniques, sequences and
procedures of construction. CM@Risk will employ and maintain on the Work a
qualified supervisor or superintendent who shall have been designated in writing
by CM@Risk as CM@Risk’s representative at the site. The supervisor shall have
full authority to act on behalf of CM@Risk and all communications given to the
supervisor shall be as binding as if given to CM@Risk. The supervisor shall be
present on the site at all times as required to perform adequate supervision and
coordination of the Work. '

Construction Staking. Construction staking shall be provided by CM@Risk.
Repair or replacement of construction stakes that have been knocked out due to
CM@Risk’s Work or lack of Work, weather conditions, traffic or vandalism will
be performed at CM@Risk’s sole expense.

Survey Control Peints. Existing survey monuments shall be protected by
CM(@Risk or removed and replaced under the direct supervision of the Engineer.
Prior to construction, it is the responsibility of CM@Risk to notify the Engineer
of any survey monuments which need to be referenced off of the monument. Any
monuments which are lost and have not been referenced off due to CM@Risk’s

11



7.1.

7.8.

7.9.

negligence and/or lack of notification to the Engineer shall be replaced at
CM@Risk’s expense. Lot corners shall not be disturbed without knowledge and
consent of the property owner and only after such corner has been properly
referenced for replacement.

Authority of the Construction Manager Professional. The Construction Manager
Professional shall act as the Engineer’s designated representaiive during the
construction period. Construction Manager Professional shall advise on questions
concerning coordination with the City, public safety, and quality and acceptability
of materials and Work performed. The Construction Manager Professional or the
Construction Manager Professional’s assigned inspector shall interpret the intent
of the Contract in an unbiased manner.

The Construction Manager Professional or Construction Manager Professional’s
assigned inspector shall be present on the site at times during comstruction to
monitor the Work and to maintain records for Contract management. The
Construction Manager Professional shall promptly make decisions relative to the
interpretation of the Contract so as to minimize delays in construction. The
Construction Manager Professional will not be responsible for directing
construction, control, techniques, sequence, or procedures, or for directing job
safety.

Shop Drawings, Schedules & Samples.

7.8.1. Tn time for each to serve its proper purpose and function, CM@Risk shail
submit to the Engineer such schedules, reports, drawings, lists, literature
samples, struction, directions, and guarantees as are specified or
reasonably required for construction, operation, and maintenance of the
facilities to be built and/or furnished under this Contract.

7.8.2. Shop drawings and data shall be submitted to the Engineer in such number
of copies as will allow Engineer to retain four (4) copies of each submiital.
The submittal shall clearly indicate the specific area of the Contract for
which the submittal is made. The additional copies received will be
returned to CM@Risk’s representative at the job site.” The Engineer’s
notations of the action taken will be noted on one (1) of these returned
copies.

7.8.3. The above drawings, lists, prints, samples, and other data shall become a
part of the Contract and a copy of the same shall be kept with the jobsite
Contract, and the fabrications furnished shall be in conformance with the
same. However, the Engineer’s review of the above drawings, lists, prints,
specifications, samples, or other data shall not release CM@Risk from its
responsibility for the proper fulfillment of the requirements of this
Contract nor for fulfilling the purpose of the installation nor from its
liability to replace the same, should it prove defective or fail to meet the
specified requirements.

As-Built Plans. CM@Risk shall provide and maintain accurate field data on a
red-lined set of Contract plans, which are to be kept current and submitted as
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7.10.

7.11.

7.12.

7.13.

7.14.

7.15.

7.16.

complete at the conclusion of the construction. These record plans will be used as
documentation for progress payments, and upon Project completion, for the
preparation of ‘as-built’ file plans by the Design Professional. All ‘ag-built’
information shall be on 3 m! double matte black line mylar and shall be 24 x 36”7
in size. Final payment will not be issued until all record Plans and as-built
information are submitted by CM@Risk, and certified to be complete by the
Design Professional of record.

Underground Utilities. Underground utilities indicated on the plans are in
accordance with maps furnished by the City and by each utility company. The
locations are only approximate and require verification prior to construction as
mandated by City requirements for underground street crossings and potholing.

Inspection. CM@Risk is responsible for complying with the Specifications and is
hereby forewarned that final approval of any Work will not be given until the
entire Project is completed and accepted. Prior to “final inspection” on any City
facilities requiring a building permit, CM@Risk must call for final inspections
from the Development Services and Public Works Departments of the City. The
final inspection must be completed prior to final acceptance and payment by the
Engineer.

Substantial Completion. Upon Substantial Completion of the Work or, if
applicable, any portion of the Work, City shall release to CM@Risk all retained
amounts relating, as applicable, to the Work or completed portion of the Work,
less an amount up to two and one half times (2.5) the reasonable value of all
remaining or incomplete items of Work as noted in a certificate of Substantial
Completion.

Beneficial Occupancy. “Beneficial occupancy” is use of a facility or Project, in
whole or in part, by the owner for its intended purpose. This may occur even
though some Work of the Contract remains undone. Prior to such use or
occupancy, the City will prepare a written agreement with CM@Risk and
complete a partial acceptance inspection. Beneficial occupancy will apply to
general right of way projects only.

Completion of the Work. Completion of the Work is full completion of all
construction associated with this Contract, including, but not limited to punch list
items, close out documentation, operation and maintenance manuals, warranties,
and record plans as certified by the Design Professional.

Final Acceptance and Guarantee. “Final Acceptance” shall mean a written final
acceptance of the Work by the Engineer. No previous inspection shall relieve
CM@Risk of the obligation to perform the Work in accordance with the Contract.
No payment, either partial or full, by the City to CM@Risk shall excuse any
failure by CM@Risk to comply fully with the Contract. CM@Risk shall remedy
all defects, and shall incur the cost of any damage to other Work resulting
therefrom.

Warranty. The Work performed under this Contract shall be guaranteed for a
period of one (1) year from the date of Final Acceptance.
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7.17. Emergencies. In any emergency affecting the safety of persons and/or property,

CM@Risk shall act, at its discretion, to prevent threatened damage, injury or loss.
MAG Specification 107.5 applies to this provision.

8. CONTROL OF MATERIALS

8.1.

8.2.

Excess Materials. Excess or unsuitable material, broken asphaltic concrete and
broken portland concrete shall be disposed of by CM@Risk. CM@Risk shall,
prior to commencement of the Work, submit a letter to the Engineer stating the
location of disposal site(s) for all excess material and certifying that it has
obtained the property owner’s permission for the disposal of all surplus material.

Quality Control.

8.2.1. All material shall be new and of the specified quality and equal to the
accepted samples, if samples have been submitted. All Work shall be
done and completed in a thorough, workmanlike manner, notwithstanding
any omission from this Contract; and it shall be the duty of CM@Risk to
call the Engineer’s attention to apparent errors or omissions and request
instruction before proceeding with the Work.

8.2.2. The Engineer may, by appropriate instruction, correct errors and supply
omissions, which instructions shall be as binding upon CM@Risk as
though contained in the original Contract.

8.2.3. At the option of the Engineer, materials to be supplied under this Contract
will be tested and/or inspected either at its place of origin or at the site of
the Work. CM@Risk shall give the Engineer written notification well in
advance of actual readiness of materials to be tested and/or inspected at
point of origin. Satisfactory tests and inspections at the point of origin
shall not be construed as a final acceptance of the material nor shall it
preclude retesting or reinspection at the site of the Work.

9. ENVIRONMENTAL REQUIREMENTS

9.1.

CM@Risk shall comply with all federal, state, and municipal regulations, laws,
and policies relating to air, ground water quality, and water conservation. In
addition, the following requirements are applicable for City construction projects.

9.1.1. Non-pick up sweepers will not be allowed except as required to make
joints during chip sealing operations.

9.1.2. Water flooding of trenches with potable water will not be permitted.
9.1.3. All paints applied by sprayers shall be of a water-based type.

9.1.4. Provisions shall be made to prevent the discharge of construction silt,
mud, and debris into City storm drains or streets.
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10.

9.1.5. Spills of oil, gas, chemical, or any other hazardous materials must be
reported and removed by approved procedures. Mitigation measures shall
be taken to prevent contamination of construction storage sites.

9.1.6. Concrete waste must be disposed of in an approved location and at least
twenty-five (25) feet from established landscaping.

9.1.7. City refuse roll-off containers shall be used on City projects. Please
contact the Sanitation Supervisor, at (480) 350-8268 with any questions.

9.1.8. Hazardous wastes shall not be discharged into the City’s sanitary sewers
or storm drainage system. All waste products shall be disposed of in
accordance with applicable regulations.

9.1.9. The discovery of archeological ruins or artifacts must be reported
immediately, and excavation shall not resume in the identified area until
approved by the Engineer.

9.1.10. All materials supplied by CM@Risk shall be one hundred percent (100%)
asbestos free unless otherwise approved by the City.

9.2. No additional payment will be made for compliance with the above items.

93, In addition to the above, the use of new products made with reclaimed material
and meeting Project Specifications is encouraged.

SAFETY REQUIREMENTS

CM@Risk shall comply with all applicable federal, state and local health and safety laws,
regulations, ordinances, and requirements. In addition, the following requirements are
applicable for City construction projects.

10.1.

10.2.

Pre-Contract Requirements.

10.1.1. CM@Risk shall submit current loss history information from all its
insurance carriers before this Contract is executed. The information
specific to workers’ compensation insurance carriers must include a three
(3) year history of both its Experience Modification Factor (EMOD) and
its loss ratio.

10.1.2. CM@Risk shall provide upon request a copy of its written health and
safety program and any required employee training records or certificates.

10.1.3. CM@Risk shall provide certificates of insurance and meet
indemnification criteria.

Contract Reauirements. CM@Risk will be required to attend a City safety
briefing. The safety briefing session shall address the following issues:
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10.2.1.

10.2.2.

10.2.3.

10.2.4.

City Safety Rules and Expectations.

Contractor Tailgates. CM@Risk shall conduct tailgate safety meetings
regularly to ensure that safety on the job is given priority.

Accident/Injury/Illness Procedures.  The Engineer and the Risk
Management Division shall be contacted any time an accident, injury or
illness occurs on the Project.

Unsafe Acts. CM(@Risk employees shall be empowered to stop an unsafe

-act or condition at City facilities.

10.2.5.

10.2.6.

10.2.7.

Safety Audits. City reserves the right to conduct safety audits at the job
site at any time. In addition, the City shall be notified should an OSHA
inspection occur at a City job site.

Job and Site Specific Requirements. Site specific requirements such as
lockout/tagout rules and evacuation plans shall be covered during the
safety briefing as indicated by the Project exposures.

CM@Risk may have the following additional safety requirements based
on the exposures of the Project:

a. CM@Risk shall implement a permit-required confined space program
as required under federal and state statutes and/or regulations, and
amendments thereto, for all Work that encompasses a space that 1) is
large enough and so configured that an employee can bodily enter and
perform assigned Work; 2) has limited or restricted means for entry
or exit (for example, tanks, vessels, silos, storage bins, hoppers,
vaults, and pits are spaces that may have limited means of entry); and
3) is not designed for continuous employee occupancy.

b. As a part of CM@Risk implementing a confined space program, it is
the responsibility of CM@Risk to provide trained attendant(s) and all
intrinsically safe confined space entry related equipment (example:
ladders, gas detectors, safety harnesses, safety fripods, and electrical
devices) as needed for safe entry of a confined space.

¢. 'When any City employee is required to enter a confined space during
the construction phase of a Project, such as for the purpose of
inspection, it is the responsibility of CM@Risk to provide a trained
attendant and all necessary equipment required for safe entry of the
City employee.

d. Safety will be a part of the agenda for the weekly construction
meetings. Items of discussion will be ouistanding safety and health
issues, current safety meeting topics, environmental issues and any
accidents or injuries on the job. City reserves the right to request the
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10.3.

10.4.

10.5.

10.6.

10.7.

10.8.

agendas, minutes of the meetings, and documentation of any safety
tailgate meetings held on the job site.

Temporary Barricades.

10.3.1. Temporary barricades shall be regulated in accordance with the City of
Phoenix Traffic Control and Barricade Manual, latest edition, with City of
Tempe revisions available through the City of Tempe Transportation
Division at (480) 350-8219.

10.3.2. No additional payment will be made for temporary barricades. Temporary
barricades will be considered subsidiary items to those items for which
payment is made.

Protection of Finished or Partially Finished Work.

10.4.1. CM(@Risk shall properly guard and protect all finished or partially
finished Work, and shall be responsible for the same until that phase is
completed and accepted by the Engineer.

10.4.2. Estimate or partial payment of Work so completed shall not release
CM@Risk from such responsibility but he shall tum over the entire Work in
full accordance with these Specifications before final payment can be made.

Blue Stake. CM@Risk is required to notify Blue Stake (602) 263-1100) prior to
the excavation of any material in accordance with A.R.S. §§ 40-360.21-32, as
amended. CM(@Risk shall directly contact the City for the marking of electrical
underground apparatus for traffic signals, sprinkler and irrigation facilities.

Salt River Project Construction Clearance Agreement. Salt River Project requires
all contractors who will be working on its facilities to sign a standard form
“Construction Clearance Agreement” prior to issuance of a license. This
agreement sets forth the requirements to complete the proposed Work in an
allotted time frame or to pay full costs for others to complete. It also obligates the
contractor to comply with all applicable federal, state, and local laws, rules,
regulations, and ordinances including, but not limited to, the OSHA Permit
Required Confined Space rules, as amended. CM@Risk is responsible for
executing a “Construction Clearance Agreement” with Salt River Project, if
required, and furnishing a copy to the City prior to proceeding with any
construction on Salt River Project facilities.

Notification of Property Owners. All property owners that may be affected by the
proposed construction activities shall be notified of scope and duration of the
construction activities by CM@Risk prior to start of construction.

Access. Access shall be maintained to adjacent businesses at all times during
construction. Where property has more than one point of access, no more than
one access shall be restricted or closed at any one time. If only one driveway
exists, then access shall be maintained to at least one-half of the driveway at a
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10.9.

10.10.

time. Access to adjacent private driveways shall be maintained during all non-
working hours.

Protection of Existing Facilities. CM@Risk is to protect all existing facilities

during construction. Utility poles that may be affected by the construction
activities shall be protected and/or braced by CM@Risk. CM@Risk shall notify
the appropriate utility company or agency of any construction that may affect its
facilities and state the course of action which will be taken to protect same.

Storm Water Pollution Prevention Plan and AZPDES Permit.

10.10.1.

This Project is subject to Arizona Pollutant Discharge Elimination
System (AZPDES) General Permit requirements for discharge from
construction activities to waters of the United States. Under provisions
of that permit, CM@Risk shall be designated as permittee, and shall be

* responsible for providing necessary material and taking appropriate

10.10.2.

10.10.3.

10.10.4.

measures to assure that all discharges authorized by the General Permit
shall be consistent with the terms and conditions of the General Permit.
The AZPDES Construction General Permit requirements for
construction and Storm Water Pollution Prevention Plan can be viewed
at the City of Tempe Engineering Division or downloaded from
www.adeq.state.az.us/environ/water/permits/links.html.

CM@Risk shall complete and submit the following:

a. Notice of Intent (NOI) for Coverage under AZPDES Permit No.
AZG2003-001 for Construction Activity Discharges to Waters of the
United States, including certification of the signature.

b. Storm Water Pollution Prevention Plan (SWPPP) for the Project.

c. Notice of Termination (NOT) of coverage under the AZPDES
Construction General Permit.

All Subcontractors shall comply with all requirements of the AZPDES
Construction General Permit and the Project SWPPP. The SWPPP shall
be kept on the Project site at all times, and shall be retained by the
permittee for three (3) years following Project completion.

CM@Risk shall submit completed and signed NOI forms PRIOR TO
THE PROJECT PRECONSTRUCTION CONFERENCE fto the
following address: Stormwater Program — Water Permits Section/NOI,
Arizona Department of Environmental Quality, 1110 West Washington,
Phoenix 5415B-3, Arizona 85007. Copies shall be transmitted to the
Engineer at the time of the preconstruction meeting. CM@Risk shall
prepare a final SWPPP and submit it at the preconstruction meeting for
discussion and approval.
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10.10.5.

10.10.6.

10.10.7.

10.10.8.

10.10.9.

Failure by CM@Risk {or any of its appropriate Subcontractors) to
submit the NOI forms within this time frame (or to promptly make
revisions to those forms as requested by the City) which prevents
submiftal of the forms to the Arizona Department of Environmental
Quality within the mandated deadline of forty-eight (48) hours prior to
start of construction will result in delay of the start of construction.
CM@Risk will not be entitled to any claim for additional compensation
for additional costs resulting from such a delay in the construction start
date. The NOI shall be posted on the construction site along with the
SWPPP.

It is CM@Risk’s responsibility to perform inspections of all storm water
pollution prevention control devices on the Project on a monthly basis,
and following each significant rainfall {0.50 inches or more). CM@Risk
is responsible for maintaining those devices in proper working order,
including cleaning and/ or repair.

All SWPPP reports required under this Contract shall be available to the
public in accordance with the requirements of the AZPDES Construction
General Permit No. AZG2003-001. CM@Risk, as the permittee of
construction activities with storm water discharges covered by the AZPDES
Construction General Permit, shall make plans available to the public upon
request through the Arizona Department of Environmental Quality.

No condition of the AZPDES Construction General Permit as well as the
SWPPP shall release CM@Risk from any responsibilities or
requirements under other environmental statutes or regulations.

Upon total Project completion, acceptance, and de-mobilization,
CM@Risk shall submit its completed, signed Notice of Termination
(NOT) form fo Stormwater Program — Water Permits Section/NOT,
Arizona Department of Environmental Quality, 1110 West Washington
5415B-3, Phoenix, Arizona 85007 with a copy to the City’s construction
Project manager thereby terminating all AZPDES Construction General
Permit coverage for the Project.

10.10.10.The unit prices for the proposal items shall include all material, 1abor, and

other incidental costs relating to the preparation and submittal of all
AZPDES Construction General Permit related forms to Arizona
Department of Environmental Quality; preparation, revision and
maintenance of the SWPPP; and provision, installation, operation, and
maintenance of all pollution control devices. The cost of the activities and
items within this provision as provided by CM@Risk is considered
incidental to other items and no extra payment will be made for these
incidental costs, Such incidental costs shall include CM@Risk costs in
order to assure proper operation of the pollution control devices installed,
including all maintenance, cleaning, and disposal costs associated with
clean-up and repair following storm events or other runoff or releases on
the Project.
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11.

COMMENCEMENT, PROSECUTION AND PROGRESS

11.1.

11.2.

11.3.

11.4.

Start of Work. Work shall start as soon as practical, and in no case later than
seven (7) calendar days after the Notice to Proceed and shall be completed within
four hundred eighty (480) calendar days thereafter.

Contract Completion Date. The date established in the Notice to Proceed is for
completion of all or specified portions of the Work. This includes items of Work
to be completed under an owner allowance or as part of a contingency item. The
stated Contract completion date will include weather conditions that are not
unusually severe for the area and time of year. This date may be expressed as a
calendar date or a number of calendar days after issuance of the Notice to
Proceed.

CM@Risk’s Construction Schedule. Prior to the start of Work, a construction
progress schedule shall be required and shall comply with the requirements of
MAG Specification 108.4. In addition, a schedule update comparing actual
progress with scheduled progress will be required with the submission of each
monthly pay request.

Hindrances and Delays.

11.4.1. Except as provided in Section 22, no charge shall be made by CM@Risk
for hindrances or delays from any cause during the progress of any portion
of the Work embraced in this Contract; but such delays, if due to no fault
or neglect of CM@Risk, may entitle CM@Risk to a time extension
sufficient to compensate for the delays. The amount of the delay shall be
determined by the Engineer provided CM@Risk gives the Engineer
immediate notice in writing of the cause of such delay.

11.4.2. The parties agree to negotiate for the recovery of actual costs related to
expenses incurred by CM@Risk for a delay under the following
circumstance:

a. If the City is solely responsible for the delay which is unreasonable
under the circumstances,

b. Which delay was not within the contemplation of the parties to the
Contract at the time the Contract was entered into, and

c. CM@Risk can show the impact of the delay on the critical path of the
construction activity as indicated in an approved Construction
Progress Management schedule.

11.4.3. Unless specifically provided for or otherwise stated herein, the maximum
compensation for delays, shall not exceed CM@Risk’s actual cost.
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12.

11.5.

11.4.4. This section shall not be construed to void any provisions of this Contract,
which require notice of delays, which provide for alternative dispute
resolution or other procedures for settlement or which provide for
liquidated damages.

Liquidated Damages. Unless otherwise specified, liquidated damages will be
applied in accordance with MAG Specification 108.9. Completion of the Work as
stated in this Contract is the same as completion of the Work as stated in MAG

Specification 108.9, Damages will be applied at the amounts specified in Table
108.1.

SUBCONTRACTOR AND SUPPLIER SELECTIONS

12.1.

12.2.

12.3.

12.4.

12.5.

12.6.

12.7.

CM@Risk will develop Subcontractor interest, submit the names of a minimum
of three (3) qualified Subcontractors for each trade in the Project for approval by
the City and solicit bids for the various Work categories. If there are not three (3)
qualified Subcontractors available for a specific trade or there are extenuating
circumstances warranting such, CM@Risk may request approval by the City to
submit less than three (3) names. Without prior approval by the City, no change
in the City-approved Subcontractors will be allowed.

If the City objects to any nominated Subcontractor or supplier or to any self-
performed Work for good reason, CM@Risk will nominate a substitute
Subcontractor or supplier. This provision shall in no way be deemed to diminish
CM@Risk’s responsibility for Subcontractor or impose liability upon the City for
contracting with any Subcontractor.

All Subcontractors doing Work in excess of Thirty Thousand Dollars
($30,000.00) shall maintain, during the course of the Contract, health insurance
for all employees working on this Project and will offer health insurance coverage
to eligible dependents of such employees as required by the City of Tempe
Guidelines for Implementation of Health Insurance, and Resolution No. 2000.73.

CM@Risk will distribute Drawings and Specifications, and when appropriate,
conduct a prebid conference with prospective Subcontractors.

CM@Risk will submit a completed bid tabulation form to the City within a
reasonable time after the closing of the bid opening proceedings.

If after award of Subcontractors or suppliers, the City objects to any nominated
Subcontractor or supplier, or to any self-performed Work for good cause,
CM(@Risk will nominate a substitute Subconiractor or supplier, preferably if such
option is still available, from those who submitted bids for the Work identified.

CM@Risk, upon opening of bids for Subcontractors will evaluate them including,
but not limited to, the evaluation of lower tier Subcontractors, Subcontractor
qualification submittals and prospective suppliers selected by each apparent low
bidder. CM@Risk will resolve any bid withdrawal, protest or disqualification in
connection with the award at no increase in the Cost of the Work.
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13.

14.

12.8. Within fifteen (15) days after Subcontractor bid opening, CM@Risk will deliver
to the City a written notice of intent to award, itemizing the Subcontractors and
suppliers selected by CM@Risk. The notice of intent to award will detail: (a) for
each Subcontractor agreement, the amount of the bid and the corresponding
Subcontractor or supplier; (b) the sum of bids received for all intended

Subcontractor agreements; and (c) trade work that CM@Risk intends to self-
perform, if any.

WARRANTY

CM@Risk warrants to City that the construction, including all materials and equipment
furnished as part of the construction, shall be new unless otherwise specified in the
Specifications and Contract, of good quality, in conformance with the Specifications and
the other CM@Risk Contract and free of defects in materials and workmanship.
CM@Risk’s warranty obligation excludes defects caused by abuse, alterations or
unreasonable failure to maintain the construction by persons other than CM@Risk,
Subcontractors or others under CM@Risk control. Nothing in this warranty shall limit
any manufacturer’s warranty which provides City with greater warranty rights than set
forth in herein or in the Contract. CM@Risk will provide City with all manufacturers’
warranties and operation and maintenance manuals upon substantial completion of the
Work. CM@Risk’s warranty shall be for one (1) year and will commence for all portions
of the Work upon Final Acceptance of the entire Work as determined by the City under
the Contract. All statutory or other warranties, express or implied, related to latent
defects will remain in force and are not limited by this provision.

INSURANCE

14.1. Without limiting any of their obligations or liabilities, the CM@Ruisk, at its own
expense, shall purchase and maintain the minimum insurance specified below
with companies duly licensed or otherwise approved by the State of Arizona,
Department of Insurance, and with forms reasonably safisfactory to the City.
Each insurer shall have a current A.M. Best Company, Inc. rating of not less than
A-VII. Use of alternative insurers requires prior approval from the City.

14.2. General Clauses.

14.2.1. Additional Insured. Insurance coverage, except workers’
compensation and professional liability, required by this Contract,
shall name the City, its agents, representatives, directors, officials,
and employees, as additional insureds, and shall specify that
insurance afforded CM@Risk shall be primary insurance, and that
any self insured retention and/or insurance coverage carried by the
City or its employees shall be excess coverage, and not
contributory coverage to that provided by CM@Risk.

14.2.2. Coverage Term, All insurance required herein shall be maintained
in full force and effect until the Services required to be performed
under the terms of this Contract are satisfactorily completed and
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formally accepted; failure to do so may constitute a material breach
of this Contract, at the sole discretion of the City.

14.2.3. Primary _Coverage. CM@Risk’s insurance shall be primary
insurance as respects the City and any insurance or self insurance
maintained by the City shall be in excess of CM@Risk’s insurance
and shall not contribute to it.

14.2.4. Claim Reporting. CM@Risk shall not fail to comply with the
claim reporting provisions of the policies or cause any breach of a
policy warranty that would affect coverage afforded under the
policy to protect the City.

14.2.5. Waiver. The policies for workers” compensation and general
liability shall contain a waiver of transfer rights of recovery
(subrogation) against the City, its agents, representatives, directors,
officers, and employees for any claims arising out of the Work of
CM@Risk.

14.2.6. Deductible/Retention. The policies may provide coverage which
contain deductibles or self-insured retentions. Such deductible or
self-insured retentions shall not be applicable with respect to the
coverage provided to City under such policies. CM(@Risk shall be
solely responsible for deductible or self-insured retentions and the
City may require CM@Risk to secure the payment of such
deductible or self-insured retentions by a surety bond or an
jirrevocable and unconditional letter of credit.

14.2.7. Policies and Endorsements. City reserves the right to request and
to receive, within ten (10) working days, information on any or all
of the above policies or endorsements.

14.2.8. Certificates of Insurance. Prior to commencing Services under this
Contract, CM@Risk shall furnish the City with Certificates of
Insurance or formal endorsements as required by the Contract
issued by CM@Risk’s insurer(s), as evidence that policies
providing the required coverages, conditions and limits required by
this Contract are in full force and effect. Such certificates shall
identify this Contract number and shall provide for not less than
thirty (30) days advance written notice by certified mail of
cancellation or termination.

14.2.9. Subconsultants/Subcontractors. CM@Risk shall include all
Subconsultants and Subcontractors as insured under its policies.

14.3. Workers’ Compensation.

14.3.1. CM@Risk shall carry workers’ compensation insurance o cover
obligations imposed by federal and state statutes having jurisdiction of
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14.4.

14.5.

14.6.

CM@Risk employees engaged in the performance of the services and
employer’s liability insurance of not less than $100,000 for each accident,
$100,000 disease coverage for each employee, and $500,000 disease
policy limits.

14.3.2. In case services are subcontracted, CM@Risk will require the
Subcontractor to provide workers’ compensation and employer’s liability
to at least the same extent as provided by CM@Risk.

Automobile Liability.,

CM@Risk shall carry commercial/business automobile liability insurance with a
combined single limit for bodily injury and property damages of not less than
$1,000,000, each occurrence, regarding any owned, hired and non-owned vehicles
assigned to or used in performance of CM@Risk’s services. Coverage will be at
least as broad as coverage Code 1 “any auto” (Insurance Service Office policy
form CA 0001 1/87 or any replacements thereof). Such coverage shall include
coverage for loading and unloading hazards.

Commercial General Liability.

CM@Risk shall carry commercial general Hability insurance with unimpaired
limit of not less than $1,000,000 for each claim with a $2,000,000 general
aggregate limit. The general aggregate limit shall apply separately to the Services
under this Contract or the general aggregate shall be twice the required per claim
limit. The policy shall be twice the required per claim limit. The policy shall be
primary and include coverage for bodily injury including death, property damage,
personal injury, products, completed operations and blanket contractual covering,
but not limited to, the liability assumed under the indemnification provisions of
this Contract, which coverage shall be at least as broad as Insurance Service
Office policy form CG 0001 7/98 or any replacement thereof.

14.5.1. In the event the general liability insurance policy is written on a claims
made basis, coverage shall extend for two (2) years past Final Acceptance
of the services as evidenced by annual certificates of insurance.

14.5.2. Such policy shall contain a severability of interest provision (also known
as cross-liability and separation of insured).

CM@Risk Professional Liability. To the extent applicable, CM@Risk shall
maintain contractor professional liability insurance covering errors and omissions
arising out of the services performed by CM@Risk or any person employed by
CM@Risk with an unimpaired limit of not less than $1,000,000 each claim and
$1,000,000 all claims or 10% of the construction budget, whichever is larger. In
the event the insurance policy is written on a claims made basis, coverage shall
extend for two (2) years past completion and acceptance of services as evidenced
by annual certificates of insurance.
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14.7.

14.8.

Property Coverage - Valuable Papers. CM@Risk shall carry property coverage

on all-risk, replacement cost, agreed amount form with valuable papers insurance
sufficient to assure the restoration of any documents, memoranda, reports or other

similar data relating to the services of CM@Risk used in the completion of this
Contract.

Health Insurance Requirements.

14.8.1.

14.8.2.

14.8.3.

14.8.4.

14.8.5.

All Contractors who enter into a Public Works Contract in excess of
Thirty Thousand Dollars ($30,000.00) with the City, after January 1, 2001,
must certify that they have, and all of their major Subcontractors will
have, health insurance for all employees. Health insurance must be
offered to eligible dependents of all such employees. An affidavit must be
signed in the form included herein (AFF-2). Major Subcontractors are
defined as entities doing Work in excess of Thirty Thousand Dollars
($30,000.00) as determined at the start of each Project. All required health
insurance must be maintained during the entire time of the Contract with
the City.

Health insurance is required for all consultant and major Subcontractors
employees who work more than one hundred and twenty (120) days in any
calendar year. A “work day” consists of any time within a twenty-four
(24) hour period, regardless of number of hours that the individual is paid.
At this time, health insurance is not required for temporary employees or
students working part-time who are enrolled in a recognized educational
institution.

The health insurance requirements shall apply to all employees directly
involved with this City Project including support and administrative
personnel.

All complaints concerning violations of the health insurance requirements
shall be filed, in writing, with the Public Works Department, within thirty
(30) days from discovery of the violation. An administrative hearing will
be held before the Public Works Manager, and a written decision of
findings will be provided to the parties to the hearing within ten (10) days
thereafier. Appeal from the decision of the Public Works Manager may be
made within ten (10) days of the date of the decision by filing a notice of
appeal in writing with the Public Works Department. If an appeal is
timely filed, an administrative hearing will be held before an
administrative hearing officer appointed by the City Manager. The
decision of the administrative hearing officer shall be final.

In the event of a finding of violation of the insurance provisions, the
company in violation of the provision shall be barred from bidding on, or
entering into, any Public Works Contract with the City for a period of
three (3) years from the execution of the Contract.
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15,

16.

14.8.6. All Contractors subject to the health insurance requirements shall post, in
English, notice of the health insurance requirements at their office and at
the job site. Signs for posting will be provided by the City at the pre-
construction conference for CM@Risk and sent with the executed
Contract for Contractors.

BONDS

15.1.

15.2.

15.3.

CM@Risk shall execute a bond for any and all Work or services performed
hereto, in accordance with A.R.S. § 34-211. Personal or individual bonds are not
acceptable, Bonding companies and liability and excess insurance carriers shall
be “Best Rated A-VII” or better as currently listed in the most recent “Best’s Key
Rating Guide (Property/Casualty)” published by the A.M. Best Company.

Each such bond shall be executed by a surety company or companies duly
licensed to do business in the State of Arizona. The bonds shall be written or
countersigned by an authorized representative of the surety who is either a
resident of the State of Arizona or whose principal office is maintained in this
State and the bonds shall have attached thereto a certified copy of power of
attorney of the signing official.

Prior to execution of the Contract, CM@Risk shall provide a performance bond
and a payment bond, each in an amount equal to the full amount (100%) of the
Contract amount. Each bond shall meet the requirements of Anzona Revised
Statutes.

MEASUREMENTS AND PAYMENTS

16.1.

16.2.

16.3.

Contract Price Adjustments. The increase or decrease in Contract price resulting

from a change in the City requested change in Work shall be determined by one
or more of the following methods:

16.1.1. Unit prices set forth in the Contract or as subsequently agreed to between
the parties;

16.1.2. A mutually accepted, lump sum, properly itemized and supported by
sufficient substantiating data to permit evaluation by the City; and

16.1.3. Costs, fees and any other markups.

The markups that shall be allowed on such changes shall be no greater than the
markups delineated in the approved GMP as shown on Exhibit “A”.

If an increase or decrease cannot be agreed to as set forth in items 15.1.1 through
15.1.3, above, and the City issues a change order, the cost of the change of the Work
shall be determined by the reasonable expense and savings in the performance of the
Work resulting from the change, including a reasonable overhead and profit, as may
be set forth in the Contract. CM@Risk shall maintain a documented, itemized
accounting evidencing the expenses and savings associated with such changes.
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17.

16.4.

16.5.

16.6.

16.7.

If unit prices are set forth in the Contract or are subsequently agreed to by the
parties, but application of such unit prices will cause substantial inequity to the
City or CM@Risk because of differences in the character or quantity of such unit

items as originally contemplated, such unit prices shall be adjusted, in the City’s
discretion.

If the City and CM@Risk disagree upon whether CM@Risk is entitled to be paid
for any services required by the City, or if there are any other disagreements over
the scope of Work or proposed changes to the Work, the City and CM@Risk shall
resolve the disagreement pursuant to MAG Specification 110.

As part of the negotiation process, CM@Risk shall furnish City with a good faith
estimate of the costs to perform the disputed services in accordance with City’s
interpretations.

If the parties are unable to agree and City expects CM@Risk to perform the
services in accordance with City’s interpretations, CM@Risk shall proceed to
perform the disputed services, conditioned upon City issuing a wrilten order to
CM@Risk (i) directing CM@Risk to proceed and (ii) specifying City’s
interpretation of the services that are to be performed.

RECORD KEEPING AND FINANCE CONTROLS

17.1.

17.2.

17.3.

17.4.

17.5.

Records of CM@Risk’s direct personnel payroll, reimbursable expenses
pertaining to this Project and records of accounts between the City and CM@Risk
shall be kept on a generally accepted accounting basis.

City, its authorized representative, and/or the appropriate federal agency,
reserve(s) the right to audit CM@Risk’s records to verify the accuracy and
appropriateness of all pricing data, including data used to negotiate Contract and
any change orders.

City reserves the right to decrease Contract price and/or payments made on this
Contract if, upon audit of CM@Risk’s records, the audit discloses CM@Risk has
provided false, misleading, or inaccurate cost and pricing data.

CM@Risk shall include a similar provision in all of its contracts with
Subconsultants and Subcontractors providing services under the Contract to
ensure the City, its authorized representative, and/or the appropriate federal
agency, has/have access to the Subconsultants’ and Subcontractors’ records to
verify the accuracy of cost and pricing data.

City reserves the right to decrease Contract Price and/or payments made on this
Contract if the above provision is not included in Subconsultant’s and
Subcontractor’s contracts, and one or more Subconsultants and/or Subcontractors
do mot allow the City to audit it's records to verify the accuracy and
appropriateness of pricing data.
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18.

19.

20.

MISCELLANEOUS REMOVAL AND RELOCATIONS

Miscellaneous removals and relocations shall be construed to mean the removal of all
unsuitable materials whether designated or implied by the Plans and Specifications, and
shall include but not be limited to the removal of such items as pipes, concrete, asphalt,
block, brick, rock, metal, and other comparable items of every nature and description, unless
such items are specifically designated in a separate bid item. Also, certain items require
temporary removal and reinstallation such as mail box stands, sign posts, survey monument
frames and covers, and other comparable items, and are included in this category.

APPROXIMATE QUANTITIES

19.1.

19.2.

It is expressly understood and agreed by the parties hereto that the quantities of
the various classes of Work to be done and material to be furnished under this
Contract, which have been estimated, as stated in the Proposal, are only
approximate and are to be used solely for the purpose of comparing, on a
consistent basis, the proposals offered for the Work under this Contract; and
CM@Risk further agrees that the City will not be held responsible if any claim
for damages or for loss of profits because of a difference between the quantities of
the various classes of Work as estimated and the Work actually done.

If any error, omission, or misstatement is found to occur in the estimated
quantities, the same shall not invalidate this Contract or release CM@Risk from
the execution and completion of the whole or any part of the Work in accordance
with the Plans and Specifications herein mentioned, and for the prices herein
agreed upon and fixed therefore, or excuse CM@Risk from any of the obligations
or liabilities hereunder, or entitie CM@Risk to any damages or compensation
except as may be provided for in this Contract.

MISCELLANEOUS WORK AND ALLOWANCES

20.1.

The following items will be included in the Work with no direct payment allowed.

Payment shall be included in the payment for other items for which direct
payment is made.

20.1.1. CM@Risk’s expenses for, but not limited to: mobilization, job site
office, storage facilities, traffic control and public safety devices,
sanitary facilities, utilities and telephone.

20.1.2. Cleanup including day-to-day cleanup.

20.1.3. Notification to residents adjacent to this Project prior to start of
construction which would affect them.

20.1.4. Water required for compaction or dust control.

20.1.5. Miscellaneous removals and relocations not otherwise specified in the
technical provisions.
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21,

20.1.6. Power pole bracing.

20.1.7. Removal of trees twelve inches (12”) or less in diameter.

20.1.8. Removal, relocation and/or modification of existing walls and fences.
20.1.9. Trimming of trees and bushes.

20.1.10. Replacement of plant material and repair of irrigation equipment to meet
or exceed conditions existing prior to CM@Risk beginning Work.

SPECIAL PROVISIONS

21.1.

21.2.

21.3.

21.4.

21.5.

Permits.

CM@Risk shall be required to obtam all permits and licenses for the Project and
pay all applicable fees. City may charge for any of the necessary City of Tempe
permits and inspections. CM@Risk shall abide by all stipulations of all license
and permits issued for this Project.

Phone Numbers.

City of Tempe Engineering (Project Manager) Phil Brown 480-350-8476
Valentine Environmental Engineers Michael Valentine 480-283-8991
Blue Stake 602-263-1100

Uniformed Police Officers.

During the course of construction, the City may require a uniformed police officer
present to facilitate traffic control per the Tempe Barricade Manual and the

Traffic Engineer’s direction. Uniformed police officers will be paid for by the
City.

Open Trenching and Steel Plates.

The maximum amount of open trench in any state of trenching or backfilling shall
be limited to five hundred feet (5007). All trenches shall be completely backfilled
or covered using steel plates at the end of each working day. The use of steel
plates shall not exceed seventy-two (72) hours between completion of Work in
trench and final patch. Steel plates are to be installed according to Detail T-450
of the Tempe Supplement to the MAG Details. All steel plates installed will be

recessed into the existing pavement by milling until the top of the plate is flush
with the top of the pavement.

Confidentiality of Plans and Specifications.

21.5.1. Any Plans or Specifications CM@Risk receives regarding this Project are
for official use only. CM@Risk may not share them with others except as
required to fulfill the obligations of its Contract with the City.
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21.6.

21.7.

21.8.

21.52. All record documents, Shop Drawings and other plans or drawings
prepared or submitted by CM@Risk shall include the following language:
“Per City of Tempe Guidelines, these Plans are official use only and may
not be shared with others except as required to fulfill the obligations of
CM@Risk’s Contract with the City of Tempe™.

Irrigation and Landscape Repair.

CM@Risk shall repair all sprinkler and irrigation systems that are disturbed in the
course of the Work. There will be no separate payment for irrigation and
landscape repair, the cost of which will be incidental to other bid items. It is
highly recommended that CM@Risk meet with owner(s) of irrigation systems
prior to construction and note existing operating systems to minimize impact and
repair cosis.

Sequence of Construction.

CM@Risk shall submit a Project sequencing schedule to the Engineer for review
at the pre-construction conference. CM(@Risk is on notice that the City will
review the proposed schedule to insure limited community impact.

Coordination with Other Contractors.

21.8.1. Other projects located on or near the site of Work may be under
construction during the Contract period.  Coordination between
contractors may be required.

21.8.2. Should CM@Risk cause damage to the Work or property of any separate
contractor at the site, or should any claim arising out of or resulting from
CM@Risk’s performance of the Work at the site be made by any separate
contractor against CM@Risk, Design Professional, or Construction
Manager Professional or any other person, CM@Risk shall promptly
attempt to seitle with such other contractor by agreement, or fo otherwise
resolve the dispute by mediation, arbitration, or at law.

21.8.3. CM@Risk shall, to the fullest extent permitted by laws and regulations,
indemnify and hold the City, Design Professional and Construction
Manager Professional and the officers, directors, employees, agents and
other consultants of each and any of them harmless from and against all
claims, costs, losses and damages, (including, but not limited to, all fees
and charges of engineers, architects, attorneys and other professionals, and
all court arbitration or other dispute resolution costs) arising directly,
indirectly or consequentially out of our resulting from any action, legal or
equitable, brought by a separate contractor against City, Design
Professional or Construction Manager Professional of the officers,
directors, employees, agents or other consultants of each and any of them
to the extent based on a claim caused by, arising out of, or resulting from
CM@Risk’s performance of the Work.
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22.

21.8.4. Should a separate contracior cause damage to the Work or property of
CM@Risk or should the performance of Work by any separate contractor
at the site give rise to any other claim, CM@Risk shall not institute any
action, legal or equitable against the City, Design Professional, or
Construction Manager Professional or the officers, directors, employees,
agents, or other consultants of each and any of them or permit any action
against any of them to be maintained and continued in its name or for its
benefit in any court or before any mediator or arbitrator which seeks to
impose liability on or to recover damages from the City, Design
Professional, or Construction Manager Professional or the officers,
directors, employees, agents, or other consultants of each and any of them
on account of such damage or claim.

21.8.5. If CM@Risk is delayed at any time in performing or furnishing Work by
any act or neglect of a separate contractor and the City and CM@Risk are
unable to agree as to the extent of any adjustment in completion time
attributed thereto, CM@Risk may make a claim for an extension of time.
An extension of the completion time shall be CM@Risk’s exclusive
remedy with respect to the City, Design Professional, or Construction
Manager Professional or the officers, directors, employees, agents, or
other consultants of each and any of them for activities that are its
respective responsibilities.

21.8.6. Cooperation between Contractors shall be in accordance with MAG
Specification 105.7.

CORRECTION OF DEFECTIVE WORK

22.1.

22.2.

22.3.

If any portion of the Work is covered over contrary to the request of the City or as
required by the Contract or the applicable building standards, it must be
uncovered for observation at CM@Risk’s expense if requested by City in writing.

If any portion of the Work, other than those portions required to be inspected or
observed by the City or others, prior to being covered, has been covered over,
City may request that it be uncovered for inspection or observation, as applicable.
If such portion is found to be in accordance with the requirements of the
Specifications and other Contract, the cost of uncovering it shall be charged to the
City as a change order. If such portion is found not to be in accordance with the
requirements of the Specifications and other CM(@Risk Contfract, CM@Risk shall
bear such costs.

CM@Risk agrees to promptly correct any Work that is found not to be in
conformance with the Specifications and other CM@Risk Contract, whether
previously inspected or observed by the City’s representatives or not unless a
specific written waiver of such nonconformance has been provided to CM@Risk
by the City. This obligation shall continue for a period of one (1) year from the
date of Final Acceptance of the entire Work. Nothing in this Section 21 shall
waive any rights that the City may have under Arizona law.
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23.

22.4.

22.5.

CM@Risk, upon receipt of written notice from the City that the Work is not in
conformance with the Specifications or other Contract, shall, within seven (7)
days (except in the case of an emergency or item on the schedule critical path,
which will require immediate response) commence correction of such
nonconforming Work, including, without limitation, the other parts of the Work
affected by the nonconforming Work. If CM@Risk fails to commence the
necessary steps within seven (7) days, the City, in addition to any other remedies
provided under the Contract, may at the end of the seven (7) day period provide
CM@Risk with notice that the City will commence fo correct such
nonconforming Work with its own or other forces. CM@Risk shall be
responsible for all costs and expenses that the City incurs in remedying any Work
not in conformance with the Specifications or the other Contract, including,
without limitation, at the City’s sole discretion any of City’s own staff time costs
and all fees incurred by The City. The City will notify CM@Risk of its intent to
make such corrections at or before the commencement of the corrective Work.

The one (1) year period referenced in Section 14 applies only to CM@Risk’s
obligation to correct Work not in conformance with the Contract and shall not
constitute a period of limitations with respect to any other rights or remedies the
City may have with respect to CM@Risk’s other obligations under the Contract
or under applicable law.

WITHHOLDING PAYMENT

City may withhold payment from any Progress Payment Application to the extent
necessary to protect the City from loss because of:

23.1.

23.2.

23.3.

23.4.

23.5.

23.6.

23.7.

23.8.

Unsatisfactory job progress as determined by the City;
Disputed Work or materials;

Defective Work not remedied;

Claims or other encumbrances filed or reasonable evidence indicating probable
filing of claims or other encumbrances by Subcontractors;

Failure of CM@Risk to make payment to any Subcontractors within seven (7)
days after receipt of each progress payment;

CM@Risk’s failure to perform any of its contractual obligations under the
Contract or any other agreement with the City;

Deficiencies or claims asserted by the City against CM@Risk arising from any
other Project;

Damage to the City or a separate CM@Risk caused by the fault or neglect of
CM@Risk or any Subcontractor to the extent not covered by insurance;
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24.

25.

23.9.

23.10.

23.11.

Reasonable evidence that the entire Work or portion of the Work that the City has
agreed to accept separately will not be substantially complete within the Contract
time(s) due to delay for which CM@Risk is responsible, or that the unpaid
balance of the Guaranteed Maximum Price will not be adequate to cover
completion of the entire Work and liquidated damages for any anticipated
unexcused delay for which CM@Risk is responsible; or

Any other reason which is the City’s reasonable judgment disqualified CM@Risk
from receiving the full amount of the application for payment.

City, pursuant to and in accordance with AR.S. § 34-601 et seq., reserves the
right to withhold funds from the CM@Risk’s progress payments up to the amount
equal to resolve claims the City may have against CM@Risk, until such time as
the settlement on those claims is reached.

If the above basis for withholding payment is remedied, payment shall be made within
fourteen (14) days for amounts previously withheld. Prior to any withholding pursuant to
this section, the City shall meet with CM@Risk to discuss potential withholding and attempt
in good faith to resolve such issue without the need for withholding.

TERMINATION

24.1.

24.2.

24.3.

In addition to MAG Specifications 108.11 and A.R.S. §38-511, the City, at its
sole discretion, may terminate this Contract for convenience or abandon any
portion of the Project for which services have not been performed by the
Contractor.

Tn the event of such termination or abandonment, the Contractor shall deliver to
the City all drawings, special provisions, field survey notes, reports, estimates and
any and all other documents or work product generated by the Contractor under
the Contract, entirely or partially completed, together with all unused materials
supplied by the City.

If the City terminates or abandons the Contract, the City shall make final payment
within sixty (60) days after the Contractor has delivered the last of the cormpleted
items and the City has approved and determined the final fee.

PROJECT DOCUMENTS AND COPYRIGHTS

25.1.

25.2.

City Ownership of Project Documents. All Work products (electronically or
manually generated) prepared in the performance of this Contract including but
not limited to, plans, drawings, specifications, cost estimates, tracings, studies,
design, analysis, CADD files and related products, are the property of the City
and are to be delivered to the City before the final payment is made to CM@Risk.

Documents to Bear Seal. When applicable and as required by law, CM@Risk and
its Subcontractors will endorse by professional seal all plans, works, and
Deliverables prepared by them for this Contract.
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26.

CONFLICT OF INTEREST

26.1.

26.2.

26.3.

26.4.

26.5.

26.6.

26.7.

CM@Risk agrees to disclose any financial or economic interest in the Project
property, or any property affected by the Project, existing prior to the execution of
this Contract. Further, CM@Risk agrees to disclose any financial or economic
interest with the Project property, or any property affected by the Project, if
CM@Risk gains such interest during the course of this Contract. Only if
previously approved in writing by the City, CM@Risk may retain originals and
supply the City with reproducible mylar copies of the Work.

If CM@Risk gains financial or economic interest in the Project during the course
of this Contract, this may be grounds for terminating this Contract at the sole
discretion of the City.

If CM@Risk gains financial or economic interest in the Project during the course
of this Contract, this may be grounds for terminating this Contract at the sole
discretion of the City.

CM@Risk shall not engage the services on this Contract of any present or former
City employee who was involved as a decision maker in the selection or approval

processes, or who negotiated or approved billings or Contract modifications for
this Contract.

To evaluate and avoid potential conflicts of interest, CM@Risk will provide
written notice to the City, as set forth in this section, of any Work or services
performed by CM@Risk for third parties that may involve or be associated with
any real property or personal property owned or leased by the City.

Actions considered to be adverse to the City under this Contract include but are
not limited to:

26.6.1. Using data as defined in the Contract, acquired in connection with this
Contract, to assist a third party pursuing administrative or judicial action
against the City.

26.6.2. Testifying or providing evidence on behalf of any person in connection
with an administrative or judicial action against the City.

26.6.3. Using data to produce income for CM@Risk or its employees
independently of performing the Services under this Contract, without the
prior written consent of the City.

CM@Risk represents that except for those persons, entities and Projects
previously identified in writing to the City, the Services to be performed by
CM@Risk under this Contract are not expected to create an interest with any

person, entity or third party Project that is or may be adverse to the interests of the
City.
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27.

28,

29.

30.

31.

26.8. CM@Risk’s failure to provide a written notice and disclosure of the information
as set forth in this section will constitute a material breach of this Contract.

COVENANT AGAINST CONTINGENT FEES

CM@Risk affirms that it has not employed or retained any company or person, other than
a bona fide employee working for CM(@Risk, to solicit or secure this Contract, and that it
has not paid or agreed to pay any company or person, other than a bona fide employee,
any fee, commission, percentage, brokerage fee, gift or any other consideration
contingent upon or resulting from the award or making of the Contract. For breach or
violation of this clause, the City shall terminate this Contract or in its discretion may
deduct from the Contract price or otherwise recover, the full amount of such fee,
commission, percentage brokerage fee, gift or contingent fee from CM@Risk.

INDEMNIFICATION

To the fullest extent permitted by law, CM@Risk shall defend, indemnify and hold
harmless the City, its agents, officers, officials, and employees from and against all
claims, damages, losses, liability and/or expenses, relating to, arising out of, or alleged to
have resulted from the negligent acts, errors, mistakes or omissions in the Work, services,
or professional services of CM@Risk, its agenis, employees, or any other person for
whose negligent acts, errors, mistakes or omissions in the Work, services, or professional
services CM@Risk may be legally liable in the performance of or any breach of this
Contract, including failure to comply with applicable laws. The amount and type of
insurance coverage requirement set forth herein will in no way be construed as limiting
the scope of the indemnity in this paragraph. This provision shall survive the term of the
Contract.

DISPUTE RESOLUTION

In the event of a dispute between the parties to this Contract regarding a provision of this
Contract, a party’s performance of its obligations as stated in this Contract or any other
matter governed by the terms of this Contract, the parties will meet in good faith to
attempt to resolve the dispute. If the parties fail to resolve the dispute, then the City may
pursue any and all remedies provided by law or in equity. The exercise of any one of
City’s remedies shall not preclude subsequent or concurrent exercise of further or
additional remedies.

ADDITIONAL SERVICES

Additional services which are outside the scope of basic services contained in this
Contract shall not be performed by CM@Risk without prior written authorization from
the City. Additional services, when authorized by an agreement or an amendment to this

Contract shall be compensated for by a fee mutually agreed upon between the City and
CM@Risk.

ALTERATION IN CHARACTER OF WORK

In the event an alteration or modification in the character of Work or Deliverable results
in a substantial change in this Contract, thereby materially increasing or decreasing the
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32.

33.

34,

scope of services, costs of performance or Project schedule, the Work or Deliverable will
nonetheless be performed as directed by the City. However, before any altered or
modified Work begins, a change order or amendment must be approved and executed by
the City, and executed by CM@Risk. Such change order or amendment will not be
effective unless approved by the City. Additions to, modifications or deletions from the
Project provided herein may be made, and the compensation to be paid to CM@Risk may
be adjusted accordingly solely at the discretion of the City. No claim for extra Work
done or materials furnished by CM@Risk will be allowed by the City except as provided
herein, nor will CM@Risk do any Work or furnish any material(s) not covered by this
Contract unless such Work or material is previously authorized in writing by the City.
Work or material(s) furnished by CM@Risk without such prior written authorization
shall be at CM@Risk’s sole jeopardy, cost and expense, and CM@Risk hereby agrees
that without prior written authorization no claim for compensation for such Work or
materials furnished will be made.

SUCCESSORS AND ASSIGNS

This Contract shall not be assignable except by the prior written approval of the City, and
it shall extend to and be binding upon the heirs, executors, administrators, successors and
assigns of the parties hereto.

COMPLETENESS AND ACCURACY OF CM@RISK’S WORK

CM@Risk is solely responsible for the completeness and accuracy of all reviews, reports,
supporting data and other design phase Deliverables prepared or compiled pursuant to its
obligations under this Contract, and will at its sole expense correct its Work or
Deliverables. Acceptance or approval of CM@Risk’s Work or Deliverables by the City
does not relieve or diminish CM@Risk’s responsibilities under the Contract nor does this
requirement to correct the Work or Deliverable constitute a waiver of any claims or
damages otherwise available by law or in equity to the City.

DISSEMINATION OF DATA

34.1. As used in the Contract, data means all information, whether written, electronic or
verbal, including plans, photographs, studies, investigations, audits, analyses,
samples, reports, calculations, internal memos, meeting minutes, data field notes,
Work product, proposals, correspondence and any other similar documents or

information prepared by or obtained by CM@Risk in the performance of this
Contract.

34.2, The parties agree that all data, including originals, images and reproductions
prepared by, obtained by or transmitted to CM(@Risk in connection with
CM@Risk’s performance of this Contract is the sole property of the City.

34.3. CM@Risk shall not divulge data to any third party without prior written consent
of the City. CM@Risk will not use the data for any purposes except to perform
the Services required under this Contract. However, these prohibitions do not

apply to the following data, provided CM@Risk first provides the required notice
to the City:
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35.

36.

344,

34.5.

34.6.

34.3.1. Data which was known to CM@Risk prior to its performance under this
Contract unless such data was acquired in conmection with Work
performed for the City;

34.3.2. Data which was acquired by CM@Risk in its performance under this
Contract and which was disclosed to CM@Risk by a third party, who to
the best of CM@Risk’s knowledge and belief had the legal right to make
such disclosure and CM@Risk is not otherwise required to hold such data
in confidence; or

34.3.3. Data which is required to be disclosed by CM@Risk by law, regulation or
court order.

In the event a third party requires or requests CM@Risk to disclose data or any
other information to which CM@Risk became privy as a result of any other
Contract with the City, CM@Risk will first notify the City as set forth in this
section of the request or demand for such data. CM@Risk will timely give the
City sufficient facts such that the City has a meaningful opportunity to either first
give its consent or take such action that the City may deem appropriate to protect
such data from disclosure.

CM@Risk, unless prohibited by law, within ten (10) days after completion of
services for a third party on real or personal property owned or leased by the City,
will promptly deliver, as set forth in this section, a copy of all work products and
data to the City. All data will continue to be subject to the provisions of this
section.

CM@Risk assumes all liability for maintaining the data in its possession and
agrees to compensate and indemnify the City if any of the provisions of this
section are violated by CM@Risk, its employees, agents, assigns, Subconsultants
or Subcontractors. A breach of this section shall be deemed to cause irreparable
harm to the City that justifies injunctive relief.

PROJECT STAFFING

35.1,

CM@Risk will maintain an adequate number of competent and qualified persons,
as determined by the City, to ensure acceptable and timely completion of the
scope of Services described in this Contract throughout the period of those
Services. If the City objects, with reasonable cause, to any of CM@Risk’s staff,
CM@Risk will take prompt corrective action acceptable to the City and, if
required, remove such personnel from the Project and replace with other
personnel acceptable to the City.

INDEPENDENT CONTRACTOR

CM@Risk is and shall be an independent contractor and whatever measure of control the
City exercises over the Work or Deliverable pursuant 1o the Contract will be as to the
results of the Work only. No provision in this Contract will give or be construed as
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37.

38.

39.

40.

establishing an employer/employee relationship, partnership or joint venture, between
City and CM@Risk, or cause City to be responsible in any way for the debts or
obligations of CM@Risk. CM@Risk is to comply with all applicable laws and
ordinances pertaining thereto.

SUBCONTRACTORS

Prior to beginning any Work or Deliverables, CM@Risk will furnish to the City for
approval, the names of all Subcontractors to be used on this Project. Any changes of
Subcontractors are subject to the approval of the City. This provision shall in no way be
deemed to diminish CM@Risk’s responsibility for Subcontractor or impose liability upon
the City for the contracting with any Subcontractor.

LABOR

CM@Risk agrees and covenants to use only licensed Subcontractors in the making
and/or installation of any and all repairs, alterations, improvements or other Work of
CM@Risk on the Project. CM@Risk shall be liable to City for any losses and liabilities
associated with any violation of this provision, and the Contract shall immediately be
terminated upon any violation hereof by CM@Risk.

RECORDS/AUDIT

39.1. Records of CM@Risk’s direct personnel payroll and reimbursable expenses
pertaining to this Project and records of accounts between the City and CM@Risk
will be kept following generally accepted accounting principles, or other and
recognized accounting methods at the City’s sole discretion. City, its authorized
representative and/or the appropriate federal agency, reserve the right to audit
CM@Risk’s records to verify the accuracy and appropriateness of all pricing data,
including data used to negotiate this Contract and any attendant change orders.
City reserves the right to decrease Contract amount and/or payments made on this
Contract if, inter alia, wpon audit of CM@Risk’s records, the audit discloses that
CM@Risk has provided false, misleading or inaccurate cost and/or pricing data.

39.2. CM@Risk will include a provision in all of its agreements with Subconsultants,
Subcontractors and Suppliers providing services under this Contract to ensure the
City, its authorized representative and/or the appropriate governmental agency,
has access to the Subconsultants’, Subcontractors’ and suppliers’ records. City
reserves the right to decrease Contract amount and/or payments made on this
Contract if the above provision is not included in Subconsultant, Subcontractor
and supplier contracts and one or more of those parties do not allow the City to
audit their records to verify the accuracy and appropriateness of pricing data.

NOTICES

Unless otherwise provided herein, notices and/or demands under this Contract shall be in
writing and will be deemed to have been duly given and received either (a) on the date of
service if personally served on the party to whom notice is to be given, or (b) on the third
day after the date of the postmark of deposit by first class United States mail, registered
or certified, postage prepaid, and properly addressed as follows:
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To City: Andy Goh, P.E.

Deputy Public Works Manager/City Engineer
City of Tempe Public Works

Engineering Division

31 E. 5" Street

Tempe, Arizona 85281

Copy to: Mark Weber

City of Tempe Public Works
Engineering Division

31 E. 5" Street

Tempe, Arizona 85281

41. COMPLIANCE WITH STATE AND FEDERAL LAWS

41.1.

41.2.

41.3.

Specially Designated Nationals and Blocked Persons List. CM@Risk represents
and warrants to City that neither CM@Risk nor any affiliate or representative of
CM@Risk (i) is listed on the Specially Designated Nationals and Blocked Persons
List maintained by the Office of Foreign Asset Control, Department of the
Treasury (OFAC) pursuant to Executive Order No. 13224, 66 Fed.Reg, 49079
(“Order™); (ii) is listed on any other list of terrorists or terrorist organizations
maintained pursuant to the Order, the rules and regulations of OFAC or any other
applicable requirements contained in any enabling legislation or other related
Order(s); (jii) is engaged in activities prohibited in the Order; or (iv) has been
convicted, pleaded nolo contendre, indicted, arraigned or custodially detained on
charges involving money laundering or predicate crimes to money laundering.

Employment Laws. CM@Risk agrees and covenants that it will comply with any
and all applicable governmental restrictions, regulations and rules of duly
constituted authorities having jurisdiction insofar as the performance of the Work
and services pursuant to the Contract, and all applicable safety and employment
laws, rules and regulations, including but not limited to, the Fair Labor Standards
Act, the Walsh-Healey Act, Arizona Executive Order No. 99-4, and the Arizona
Fair and Legal Employment Act, along with all laws, rules and regulations
attendant thereto. CM@Risk acknowledges that a breach of this warranty is a
material breach of this Contract and CM@Risk is subject to penalties for
violation(s) of this provision, including termination of this Contract. City retains
the right fo inspect the documents of any and all contractors, Subcontractors and
sub-Subcontractors performing work and/or services relating to the Contract to
ensure compliance with this warranty. Any and all costs associated with City
inspection are the sole responsibility of CM@Risk. CM@Risk hereby agrees to
indemmify, defend and hold City harmless for, from and against all losses and
liabilities arising from any and all violations thereof.

Equal Opportunity. City is an equal opportunity, affirmative action employer,
CM@Risk hereby covenants that it shall not discriminate unlawfully against any
employee or applicant for employment, nor shall it deny the benefits of this
Contract, to any person on the basis of race, color, national origin, physical or
mental disability, age, sex or veteran status. CM@Risk covenants and agrees that it
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42.

43.

44.

45.

46.

will comply in all respects with the applicable provisions of the Executive Order
11246, Title VII of the Civil Rights Act of 1964, the Americans with Disabilities
Act, the Age Discrimination in Employment Act, the Vietnam Era Veterans’
Readjustment Assistance Act, the Rehabilitation Act, and any other applicable state
and federal statutes governing equal opportunity.

CM@Risk further agrees to include the provisions this section in any and all subcontracts

hereunder. Any violation of such provisions shall constitute a material breach of this
Contract.

CONTRACTOR’S LICENSE AND PRIVILEGE TAX LICENSE

Prior to award of the Contract, CM@Risk must provide to the City’s Public Works/
Engineering Department, its Contractor’s license classification and number, its City of
Tempe privilege tax license number and its federal tax 1.D. number.

FORCE MAJEURE

If either party is delayed or prevented from the performance of any service, in whole or
part, required under this Contract by reason of acts of God or other cause beyond the
control and without fault of that party, financial inability excepted, performance of that
act may be excused at the City’s discretion, but only for the period of the delay. The time
for performance of the act will be extended for a period equivalent to the period of delay.

NON-WAIVER PROVISION

The failure of either party to enforce any of the provisions of this Contract or to require
performance by the other party of any of the provisions of this Contract shall not be
construed as a waiver of such provisions nor will it affect the validity of this Contract or
any part thereof or the right of either party to thereafter enforce each and every provision.

JURISDICTION

This Contract is made under and will be construed in accordance with and governed by
the laws of the State of Arizona, without regard to the conflicts or choice of law
provisions thereof. An action to enforce any provision of this Contract or to obtain any
remedy with respect hereto will be brought in the Superior Court, Maricopa County,

Arizona, and for this purpose, each party hereby expressly and irrevocably consents to
the jurisdiction and venue of such court.

ATTORNEYS’ FEES AND COSTS

In the event of any legal action or proceeding arising out of this Contract, the prevailing
party shall be entitled to recover its reasonable attorney’s fees and costs incurred in such
legal action or proceeding, and such fees and costs shall be included in any judgment
rendered as determined by the Court. In addition, if any person should institute a claim
or action against CM@Risk in which City is made a party defendant, CM@Risk shall
indemnify, defend and hold City harmless for, from and against all liability by reason
thereof, including reasonable attorney’s fees and all costs incurred by City in such action.
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47.

48.

49,

50.

51.

52.

53.

54.

SURVIVAL

All warranties, representations and indemnifications by CM@Risk will survive the
completion or termination of this Contract.

MODIFICATION

No supplement, modification or amendment of any term of this Contract will be deemed
binding or effective unless in writing and signed by the parties hereto and in

conformation with provisions of this Contract except as expressly provided herein to the
contrary.

SEVERABILITY

If any provision of this Contract or the application thereof to any person or circumstance
is held invalid, illegal or unenforceable to any extent, the remainder of this Contract and

the application thereof will not be affected and will be enforceable to the fullest extent
permitted by law.

INTEGRATION
This Contract contains the full agreement of the parties hereto. Any prior or

contemporaneous written or oral agreement between the parties regarding the subject
matter hereof is merged and superseded hereby.

TIME IS OF THE ESSENCE

Time of each of the terms, covenants and conditions of this Contract is hereby expressly
made of the essence.

THIRD PARTY BENEFICIARY

This Contract will not be construed to give any rights or benefits in the Contract to
anyone other than the City and CM@Risk. All duties and responsibilities undertaken
pursuant to this Contract will be for the sole and exclusive benefit of the City and
CM@Risk and not for the benefit of any other party.

COOPERATION AND FURTHER DOCUMENTATION

CM@Risk agrees to provide the City such other duly executed documents as may be
reasonably requested by the City to implement the intent of this Contract.

EXHIBITS
The parties agree that all references to this Contract include all exhibits designated in and

attached to this Contract, such exhibits being incorporated into and made an integral part
of this Contract for all purposes.
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35,

56.

57.

58.

59.

60.

61.

62.

CONFLICT IN LANGUAGE

All Work of Deliverables performed will conform to all applicable City codes,
ordinances and requirements as outlined in this Contract. If there is a conflict in
interpretation between provisions in this Contract and any exhibits thereto, the provisions
in this Contract will prevail.

HEADINGS

The headings used in the Contract are for ease of reference only and shall not in any way
be construed to limit or alter the meaning of any provision.

NON-APPROPRIATION

If funds either appropriated by the City Council or otherwise allocated to perform the
Work become unavailable for payment by the City under this the Contract, the City may
delay the Work for a period up to six (6) months, after which date if no funds are legally
available, the Contract then in effect may be terminated by City at its option. In case of
any such delay by City, CM@Risk may suspend performing the design phase services or
Work, as applicable. CM@Risk may not terminate the Contract.

ASSIGNMENT OF CLAIMS

City and CM@Risk recognize that in actual economic practice overcharges resulting
from antitrust violations are in fact borne by City. Therefore, CM@Risk hereby assigns
the City any and all claims for such overcharges. CM@Risk in all subcontracts shall
require all Subcontractors to likewise assign all claims for overcharges to the City.

DISPUTES

Any failure of the City to make a decision within the time limit set forth shall not be
construed as acquiescence in all or any part of any CM@Risk claim for relief.

SEXUAL HARASSMENT

CM@Risk shall comply with the City’s current policy regarding sexual harassment. City

prohibits sexual harassment by any person on City’s premises or at any City affilated
functions.

AMENDMENTS

The Contract may not be changed, altered, or amended in any way except in writing
signed by duly authorized representatives of CM@Risk and City.

CM@RISK RECORDS

CM@Risk agrees to retain all records relating to the Contract. CM@Risk agrees to make
those records available at all reasonable times for inspection and audit by City during the
term of the Contract and for a period of five (5) years after the completion of the
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Contract. The records shall be provided at City Public Works Department, Engineering

Division, Tempe, Arizona, or another Jocation designated by City upon reasonable notice
to CM(@Risk.

63. NO CONSTRUCTION AGAINST DRAFTING PARTY
Each party acknowledges that it has had an opportunity to review the Contract with
counsel, and such documents shall not be construed against any party that is determined
to have been the drafter of the documents.

64. INTERPRETATION OF CONTRACT DOCUMENTS
All Contract documents shall be inferpreted as complimentary of one another, requiring
full completion of the Work for a total Project, and any requirement occurring in any one
of the Contract documents is as binding as though occurring in all Contract documents.
64.1. In the event of conflict in the Contract, the priorities stated below shall govern.

64.1.1. Special Provisions

64.1.2, Technical Specifications

64.1.3. Plans

64.1.4. Contract General Conditions

64.1.5. Tempe Supplement to the MAG Standard Details and Specifications

64.1.6. MAG Standard Specifications

64.1.7. MAG Standard Details

64.2. In the event of omissions in the Contract documents, the following shall apply.

64.2.1. If the Contract is not complete as to any minor detail of a required
construction system or with regard to the manner of combining or
installing of parts, materials, or equipment, but there exists an accepted
trade standard for good and skillful construction, pursuant to MAG
Specifications or otherwise, such detail shall be deemed to be an implied
requirement of the Contract in accordance with such accepted trade
standard.

64.2.2. The quality and quantity of parts or materials supplied shall conform to
trade standards and be compatible with the type, composition, strength,
size and profile of the parts of materials otherwise specified in the
Contract documents.

65. FORMS

LIST OF SUBCONTRACTORS .....ccoiriiieeeienirr et e s sen s SB-1
STATUTORY PERFORMANCE BOND ..ot B-1
STATUTORY PAYMENT BOND ...ocicirtiieneeinreiioiiieranssensssesss e s s ssssns s B-3



CONTRACTOR’S AFFIDAVIT REGARDING SETTLEMENT OF CLAIMS. ...... AFF-1

AFFIDAVIT OF GENERAL CONTRACTOR/PRIME CONSULTANT
REGARDING HEALTH INSURANCE ..o AFF-2

CITY OF TEMPE GUIDELINES FOR IMPLEMENTATION
OF HEALTH INSURANCE. ...cci ettt ot st AFF-3

[SIGNATURE PAGE TO FOLLOW]
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SIGNATURE PAGE

IN WITNESS WHEREOQF, the parties have executed this Contract this day of
, 2008.

CITY OF TEMPE, ARIZONA

By:
Mayor
By:
Public Works Manager
ATTEST: Recommended By:
City Clerk Deputy PW Manager/City Engineer
APPROVED AS TO FORM:
City Attorney

CM@Risk warrants that the person who is signing this Contract on behalf of CM@RIsk is
authorized to do so and to execute all other documents necessary to carry out the terms of
this Contract.

CONSTRUCTION MANAGER AT RISK
PCL CONSTRUCTION, INC.

Name

Title

Federal 1.D. No./Social Security No.

Certified to be a true and exact copy.

Karen M. Fillmore
Records Specialist



LIST OF SUBCONTRACTORS

In accordance with the provisions of Section 108.2 of the MAG Specifications, CM@Risk shall provide
the information listed below regarding proposed Subcontractors which are subject to approval by the City.

Subconiractor % of Total
Name Address Type of Work Contract

SB-1



STATUTORY PERFORMANCE BOND
PURSUANT TO TITLE 34, .
CHAPTER 6, OF THE ARIZONA REVISED STATUTES
(Penalty of this bond must be 100% of the Contract amount)

KNOW ALL MEN BY THESE PRESENTS:

That, (hereinafler called the Principal), as Principal and

, a corporation organized and existing under the laws of the State of

with its principal office in the City of , (hereinafter called the Surety), are held and
firmly bound unto (hereinafter called the Obligee) in the amount of
Dollars ($ ), for the payment whereof, the said Principal and Surety

bind themselves, and their heirs, administrators, executors, successors and assigns, jointly and severally,

firmly by these presents,
WHEREAS, the Principal has entered into a certain written Contract with the Obligee,

dated the day of , 2008, to complete Project No. 3201091, which Contract is hereby

referred to and made a part hereof as fully and to the same extent as if copied at length herein.

NOW, THEREFORE, the condition of this obligation is such, that if the said Principal
shall faithfully perform and fulfill all the undertakings, covenants, terms, conditions and agreements of
said Contract during the original term of said Contract and any extension thereof, with or without notice
to the Surety, and during the life of any guaranty required under the Contract, and shall also perform and
fulfill all the undertakings, covenants, terms, conditions, and agreements of any and all duly authorized
modifications of said Contract that may hereafter be made, notice of which modifications to the Surety

being hereby waived; then the above obligation shall be void, otherwise to remain in full force and

effect.

B-1



Provided, however, that this bond is executed pursuant to the provisions of Title 34,
Chapter 6, of the Arizona Revised Statutes, and all liabilities on this bond shall be determined in
accordance with the provisions of said Title and Chapter, to the extent as if it were copied at length
herein.

The prevailing party in a suit on this bond shall recover as part of the judgment
reasonable attorney fees that may be fixed by the Court. The performance under this bond is limited to
the construction to be performed under this Contract and does not include any design services,
preconstraction services, finance services, maintenance services, operations services or any other related

services included in the Contract.

DATED this day of , 2008.
PRINCIPAL SEAL
BY:
33
SURETY SEAL
BY:
AGENCY ADDRESS

#* SQurety hereby acknowledges they are licensed to do business in the State of Arizona **
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STATUTORY PAYMENT BOND
PURSUANT TO TITLE 34,
CHAPTER 6, OF THE ARIZONA REVISED STATUTES
(Penalty of this bond must be 100% of the Contract amount)

KNOW ALL MEN BY THESE PRESENTS:

That, (hereinafter called the Principal), as Principal and

, a corporation organized and existing under the laws of the State of

, with its principal office in the City of , (hereinafter called the Surety), as held
and firmly bound unto (hereinafter called the Obligee) in the amount of
Dollars ($ ), for the payment whereof, the said Principal and

Surety bind themselves, and their heirs, administrators, executors, successors and assigns, jointly and
severally, firmly by these presents.
WHEREAS, the Principal has entered into a certain written Contract with the Obligee,

dated the day of , 2008, to complete Project No. 3201091, which Contract is hereby

referred to and made a part hereof as fully and to the same extent as if copied at length herein.

NOW, THEREFORE, the condition of this obli gation is such, that if the said Principal
shall promptly pay all monies due to all persons supplying labor or materials to the principal or the
principal’s Subcontractors in the prosecution of the construction provided for the Contract, then this
obligation shall be void, otherwise to remain in full force and effect;

Provided, however, that this bond is executed pursuant to Title 34, Chapter 6, Arizona
Revised Statutes, and all liabilities on this bond shall be determined in accordance with the provisions,
conditions and limitations of said Title and Chapter to the same extent as if it were copied at length in
this Contract.

The prevailing party in a suit on this bond shall recover as a part of the judgment.

reasonable attorney fees that may be fixed by the Court.
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DATED this day of , 2008.

PRINCIPAL SEAL
BY:

ok

SURETY SEAL
BY:

AGENCY ADDRESS

¥ Surety hereby acknowledges they are licensed to do business in the State of Arizona **



CITY OF TEMFPE
TEMPE, ARIZONA
DEPARTMENT OF PUBLIC WORKS

CONTRACTOR’S AFFIDAVIT

REGARDING
SETTLEMENT OF CLAIMS

, Arizona

Pate

JOHNNY G. MARTINEZ WATER TREATMENT PLANT
WATER QUALITY IMPROVEMENT PROJECT - GMP 3
PROJECT NO. 3201091

To the City of Tempe, Arizona

This is to certify that all lawful claims for materials, rental of equipment and labor used in connection with the
construction of the above Project, whether by subcontractor or claimant in person, have been duly discharged or will
be discharged after receipt of the final payment from the City of Tempe for the above Project.

The undersigned, for the consideration of $ , as set out in the final pay estimate, as full and complete
payment under the terms of the Contract, hereby waives and relinguishes any and all further claims or right of lien
under, in connection with, or as a result of the above described Project against the City of Tempe. The undersigned
further agrees to defend, indemnify and save harmless the City of Tempe against any and all liens, claims of liens,
suits, actions, damages, charges and expenses whatsoever, which said City may suffer arising out of the failure of

the undersigned to pay for all labor performances, materials, and/or equipment furnished for the performance of said
installation.

Signed and dated at this day of , 2008,

Construction Manager at Risk

By:
STATE OF ARIZONA )
COUNTY OF MARICOPA g =
The foregoing instrument was subscribed and sworn to before me this day of , 2008.
Notary Public
[Notary Seal]
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CITY OF TEMPE
TEMPE, ARIZONA
DEPARTMENT OF PUBLIC WORKS

AFFIDAVIT OF GENERAL CONTRACTOR/PRIME CONSULTAN T

REGARDING
HEALTH INSURANCE
, Arizona
Date

JOHNNY G. MARTINEZ WATER TREATMENT PLANT

WATER QUALITY IMPROVEMENT PROJECT ~ GMP 3

PROJECT NO. 3201091

I hereby certify that (name of company) currently has, and

all of its major Subcontractors/Subconisultants, defined as doing work in excess of $30,000.00, will have, during the
course of this Contract, health insurance for all employees working on this Project and will offer health insurance

coverage to eligible dependents of such employees, as defined in the accompanying Guidelines, The company’s
health insurance is as follows:

Name of Insurance Company:

Type of Insurance (PPO, HMO, POS, INDEMNITY):

Policy No.:

Policy Effective Date (MM/DD/YY):

_Policy Expiration Date (MM/DD/YY):

Signed and dated at , this day of , 2008.

General Contractor/Prime Consultant

By:
STATE OF ARIZONA )
COUNTY OF MARICOPA g v
SUBCRIBED AND SWORN to before me this day of , 2008.
Notary Public
[Notary Seal}
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CITY OF TEMPE
GUIDELINES FOR IMPLEMENTATION OF HEALTH INSURANCE

These Guidelines are provided for purposes of implementing Resolution No. 2000.73, which
requires all employees of prime consultants, general contractors and major Subconsultants and
Subcontractors to have health insurance and to offer health insurance to their eligible dependants,
as determined at the start of each project. Questions regarding these guidelines should be
directed to the City of Tempe Engineering Division at (480) 350-8200.

1.

All Prime Consultants who enter into a Public Works contract or General Contractors
who bid on Public Works projects that are advertised for bid and enter into a contract in
excess of $30,000 with the City of Tempe after January 1, 2001, are required to sign an
affidavit in the form attached hereto. The prime consultant or general contractor shall
require that all major Subconsultants or Subcontractors, defined as entities doing work in
excess of $30,000, comply with the health insurance requirements. In signing the
affidavit, prime consultants and general contractors may refer to and rely upon these
Guidelines for interpretation.

Health insurance is required for permanent employees who work for the
consultant/contractor more than one hundred and twenty (120) days in any calendar year.
A “work day” consists of any time within a twenty-four (24) hour period, regardless of
number of hours that the individual is paid. This requirement excludes students working
part-time who are enrolled in a recognized educational institution. Many companies have
a grace period or a qualifying period prior to commencement of insurance coverage,
which is acceptable so long as the employee coverage begins by the 120™ day of contract
signing. Temporary employees will be covered to the same extent as the City of Tempe
covers temporary employees as determined at the start of each project.

If a contractor is a “Union” shop and withholds union dues from employees for health
insurance coverage that is also offered to their eligible dependents and meets all City
requirements, the Contractor may so note on the required affidavit.

The health insurance requirements herein apply to all employees that are directly
involved with the City Project including support and administrative personnel.

. Health insurance coverage must be maintained during the entire time of the Contract,

including any warranty periods, with the City.

All complaints concerning violations of the health insurance requirements shall be filed
by an employee, in writing, with the Public Works Department, within thirty (30) days
from discovery of the violation. An administrative hearing will be held before the Public
Works Manager, and a written decision of findings will be provided to the parties to the
hearing within ten (10) days thereafter. Appeal from the decision of the Public Works
Manager may be made within ten (10) days of the date of the decision by filing a notice
of appeal in writing with the Public Works Department. If an appeal is timely filed, an
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will be held before an administrative hearing officer appointed by the City Manager. The
decision of the administrative hearing officer shall be final.

7. In the event of a finding by the City of a violation of the insurance provisions, the company in
violation of the provision shall be barred from bidding on, or entering into, any public works
Contract with the City for a minimum period of three (3) years.

8. All consultants and contractors subject to the health insurance requirements shall post, in
English and Spanish, notice of the health insurance requirements at their office and at the job
site. Signs for posting will be provided by the City.

These “Guidelines for Implementation of Health Insurance”, issued and dated this 21st day of
August, 2002, hereby amend all guidelines previously issued.

L b o

‘Glenn Kephart,# E
Public Works Manager
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CITY OF TEMPE, ARIZONA
PUBLIC WORKS DEPARTMENT
DIVISION OF ENGINEERING

CONTRACT FOR PROFESSIONAL SERVICES

This Contract is made and entered into on the 16th day of October, 2008, by and between the
City of Tempe, a municipal corporation (“City”), and Wilson Engineers, L.L.C. (“Consultant”).

The City engages the Consultant to perform professional services for a project known and
described as Johnny G. Martinez Water Treatment Plant Water Quality Improvements —~ Phase
ITI, Project No. 3201091 (“Project™).

1. SERVICES OF THE CONSULTANT

Consultant shall perform the following professional services to City in conformance with
applicable professional standards and in accordance with the degree of care and skill that a
registered professional in Arizona would exercise under similar conditions:

1.1. Consultant shall provide construction management services, as described in
Exhibit “A” attached.

1.2.  Consultant has assigned Val Hammer as the Project Manager for this Contract.
Prior written approval by the City is required in the event the Consultant needs to
change the Project Manager. Consultant shall submit the qualifications of the
proposed substituted personnel to the City for approval prior to any substitution or
change.

1.3.  Consultant shall obtain all necessary permits and licenses required for the
performance of its work. Failure of Consultant to obtain said permits prior to the
commencement of its work shall constifute a breach of this Contract.

1.4.  Consultant shall perform the work in a manner and at times which do not impede
or delay the City’s operations and/or functions.

1.5.  Consultant shall be solely responsible for any repair, replacement, remediation
and/or clean-up of any damage done by Consultant including any impairment of
access to City or other lawful invitees, by such work performed on this Project.

2. TERM OF CONTRACT

Consultant shall complete all services within 478 calendar days of the date appearing on the
“Notice to Proceed” issued by the City. In the event delays are experienced beyond the conirol
of the Consultant, the schedule may be revised as determined by the City in its sole discretion.



3.
3.1
4.
4.1.
42.
43.

CONSULTANT’S COMPENSATION

Payment for this Contract shall be based on hourly rates established in the
attached Exhibit “A” incorporated hereby by this reference. Total compensation
for the services performed shall not exceed $1,157,870.00, unless otherwise
authorized by the City.

CITY’S RESPONSIBILITIES

City shall designate a project manager during the term of this Contract. The
project manager has the authority to administer this Contract and shall monitor
compliance with all terms and conditions stated herein. All requests for
information from or a decision by the City on any aspect of the work shall be
directed to the project manager.

City shall review requests for information related to the Project by the Consultant
and will endeavor to provide a prompt response to questions and rendering of
decisions pertaining thereto, to minimize delay in the progress of the Consultant’s
work. City will also endeavor to keep the Consultant advised concerning the
progress of the City’s review of the work. Consultant agrees that City’s
inspection, review, acceptance or approval of Consultant’s work shall not relieve
Consultant of its responsibility for errors or omissions of Consultant or its
subconsultant(s).

Unless included in the Consultant’s services as identified in Section 1, the City
may furnish with or without charge, upon the Consultant’s reasonable request, the
following information to the extent it is within the City’s possession for control:

4.3.1. One copy of its maps, records, laboratory tests, survey ties, and
benchmarks, or other data pertinent to the services. However, the
Consultant shall be solely responsible for searching the records and
requesting specific drawings or information and independently verifying
said information.

4.3.2. Available City data relative to policies, regulations, standards, criteria,
studies, etc., relevant to the Project.

4.3.3. When required, title searches, legal descriptions, detailed ALTA Surveys,
and environmental assessments.

5. TERMINATION AND DEFAULT

5.1.

City shall be entitled to terminate this Contract at any time, in its discretion. In
addition, the City may terminate this Contract for default, non-performance,
breach or convenience, or abandon any portion of the Project for which services
have not been fully or properly performed by the Consultant. Termination shall



5.2.

5.3.

5.4.

5.5.

5.6.

5.7.

be commenced by delivery of written notice delivered to Consultant, personally or
by certified mail at 9633 S. 48" Street, Suite 290 Phoenix, AZ 85044.
Termination shall be effective upon fourteen (14) days of delivery of notice to

Consultant. In addition, this Contract may be terminated pursuant to A.R.S. § 38-
511.

Upon the occurrence of Consultant’s default, non-performance or breach of the
Contract, City may recover any and all damages permitted by law or in equity
against Consultant, in addition to termination of the Contract, including but not
limited to compensatory damages, together with all costs and expenses as set forth
in Section 12 herein.

Immediately after receiving such notice, the Consultant shall discontinue
advancing the services under this Contract and proceed to close said operations
under this Contract. Consultant shall appraise the services it has completed and
submit a detailed appraisal to the City for evaluation. City shall have the right to
inspect the Consultant’s work to analyze and appraise the services completed.
Payment to Consultant shall be determined by City upon approval or disapproval
of the services completed as of the date of delivery of notice of termination.

Within ten (10) days of receipt of notice of termination as set forth herein, the
Consultant shall deliver to the City all drawings, special provisions, field survey
notes, reports, estimates and any and all other documents or work product
generated by the Consultant under the Contract, entirely or partially completed,
together with all unused materials supplied by the City.

In the event of such termination or abandonment, the Consultant shall be paid
only for those services performed in a good and workmanlike manner, in
accordance with all plans, specifications and governmental requirements
completed prior fo receipt of said notice of termination, subject to approval by
City. To the extent permitted by this Contract, such payment may include
reimbursable expenses then incurred by Consultant, in City’s sole discretion.

If the remuneration scheduled hereunder is based upon a fixed fee or definitely
ascertainable sum, the portion of such sum payable shall be proportionate to the
percentage of services completed by the Consultant as approved by the City based
upon the scope of work set forth in Exhibit “A”, as determined by the City.
However, in no event shall the fee exceed that set forth in Section 3 of this
Contract.

City shall make a determination as to approval or denial of any requested final
payment within sixty (60) days after the Consultant has delivered the last of the
completed items and the final appraisal has been submitted to the City.



6. INSURANCE

Without limiting any obligations or liabilities, the Consultant, at its sole expense, shall purchase
and maintain the minimwm insurance specified below with companies duly licensed or otherwise
approved by the State of Arizona, Department of Insurance, and with forms reasonably
satisfactory to the City. Each insurer shall have a current A.M. Best Company, Inc. rating of not
less than A-VII. Use of alternative insurers requires prior approval from the City.

6.1.

General Clauses

6.1.1.

6.1.2.

6.1.3.

6.1.4.

6.1.5.

6.1.6.

Additional _Insured. The insurance coverage, except workers’
compensation and professional liability, required by this Contract, shall
name the City, its agents, representatives, directors, officials, and
employees, as additional insured, and shall specify that insurance afforded
the Consultant shall be primary insurance, and that any self insured
retention and/or insurance coverage carried by the City or its employees
shall be excess coverage, and not contributory coverage to that provided
by the Consultant.

Coverage Term. All insurance required herein shall be maintained in full
force and effect until services required to be performed under the terms of
this Contract are satisfactorily completed and formally accepted; failure to
do so shall constitute a material breach of this Contract.

Primary Coverage. Consultant’s insurance shall be primary insurance as
respects the City, and any insurance or self insurance maintained by the
City shall be in excess of the Consultant’s insurance and shall not
contribute to it.

Claim Reporting. Consultant shall not fail to comply with the claim
reporting provisions of the policies or cause any breach of a policy
warranty that would affect coverage afforded under the policy to protect
the City.

Waiver. The policies for workers’ compensation and general liability
shall contain a waiver of transfer rights of recovery (subrogation) against
the City, its agents, representatives, directors, officers, and employees for
any claims arising out of the work of the Consultant.

Deductible/Retention. The policies may provide coverage, which contains
deductibles or self-insured retentions. Such deductible or self-insured
retentions shall not be applicable with respect to the coverage provided to
the City under such policies. Consultant shall be solely responsible for
deductible or self-insured retentions and the City may require the
Consultant to secure the payment of such deductible or self-insured




6.2.

6.3.

6.4.

retentions by a surety bond or an irrevocable and unconditional letter of
credit.

6.1.7. Policies and Endorsements. City reserves the right to request and to
receive, within ten (10) working days, information on any or all of the
above policies or endorsements.

6.1.8. Cernificates of Insurance. Prior to commencing services under this
Contract, Consultant shall furnish the City with certificates of insurance,
or formal endorsements as required by the Contract, issued by
Consultant’s insurer(s), as evidence that policies providing the required
coverages, conditions, and limits required by this Contract are in full force
and effect. Such certificates shall identify this Contract by referencing the
project number and/or project name and shall provide for not less than
thirty (30) days advance written notice by certified mail to City of
cancellation or termination of insurance.

6.1.9. Subconsultants/Contractors. Consultant shall mmclude all subconsultants
and subcontractors as imsured under its policies or shall furnish separate
certificates and endorsements for each subconsultant and subcontractor.

Workers’ Compensation.  Consultant shall carry workers” compensation
insurance to cover obligations imposed by federal and state statutes having
jurisdiction of Consultant’s employees engaged in the performance of the
services; and employer’s liability insurance of not less than $100,000 for each
accident, $100,000 disease for each employee, and $500,000 disease policy Limit,

In case services under this Contract are sub-confracted, the Consultant shall
require all subconsultani(s) to provide workers’ compensation and employer’s
lability to at least the same extent as provided by the Consultant.

Automobile Liability. Consultant shall carry commercial/business automobile
liability insurance with a combined single limit for bodily injury and property
damages of not less than $1,000,000 each occurrence regarding any owned, hired,
and non-owned vehicles assigned to or used in performance of the Consultant
services. Coverage will be at least as broad as coverage Code 1 “any auto”
(Insurance Service Office policy form CA 0001 1/87 or any replacements

thereof). Such coverage shall include coverage for loading and unloading
hazards.

Commercial General Liability. Consultant shall carry commercial general
liability insurance with a combined single limit of not less than $1,000,000. The
policy shall be primary and include coverage for bodily injury, property damage,
personal injury, products, completed operations, and blanket confractual covering,
but not limited to, the liability assumed under the indemnification provisions of




6.5.

6.6.

this Contract, which coverage will be at least as broad as Insurance Service Office
policy form CG 0002 1-11-88 or any replacement thereof.

In the event the general liability insurance policy is written on a “claims made”
basis, coverage shall extend for two years past completion and acceptance of the
services as evidenced by annual certificates of insurance.

Such policy shall contain a “severability of interests” provision (also known as
“cross liability” and “separation of insured”).

Professional Liability. Consultant will maintain professional liability insurance
covering errors and omissions arising out of the services performed by the
Consultant or any person employed by if, with an unimpaired limit of not less
than $1,000,000 each claim and $1,000,000 all claims, or 10% of the construction
budget, whichever is larger. In the event the insurance policy is written on a
“claims made” basis, coverage shall extend for two (2) years past completion and
acceptance of services as evidenced by annual certificates of insurance.

Property Coverage — Valuable Papers. Consultant shall carry property coverage
on all-risk, replacement cost, agreed amount form with valuable papers insurance
sufficient to assure the restoration of any documents, memoranda, reports, or
other similar data relating to the services of the Consultant used in the completion
of this Contract.

HEALTH INSURANCE REQUIREMENTS

7.1.

7.2.

7.3.

Consultant must certify that it has or will offer health insurance to all eligible
employees working on services set forth in this Contract prior to the performance
of any work or services. An affidavit certifying such offering must be signed in a
form approved by the City. All required health insurance must be maintained
during the entire time of the Contract with the City. Health insurance pursuant to
this Section 7 is not required for temporary employees or students working part-
time who are enrolled in a recognized educational institution.

The health insurance requirements herein shall apply to all of Consultant’s
eligible employees directly involved with the services set forth in this Contract,
including support and administrative personnel.

Any and all complaints concerning violations of the health insurance requirements
shall be filed, in writing, with the City’s Public Works Department, within thirty
(30) days from discovery of a potential violation. An administrative hearing will
be held before the Public Works Manager, and a written decision of findings will
be provided to the parties to the hearing within ten (10) days thereafter. Appeal
from the decision of the Public Works Manager may be made within ten (10) days
of the date of the decision by filing a notice of appeal in writing with the Public
Works Department. If an appeal is timely filed, an administrative hearing will be



7.4.

7.5.

held before an administrative hearing officer appointed by the City Manager. The
decision of the administrative hearing officer shall be final.

Penalties for failing to comply with this Section 7 include, but are not limited to
the following: Consultant may be barred from bidding on, or entering into any
Public Works contract with the City for a period of three (3) years from the
execution of the contract.

All Consultants subject to the health insurance requirements shall post in English,
notice of the health insurance requirements at their office and at the job site.

WORK FOR HIRE AND OWNERSHIP OF DELIVERABLES

8.1.

8.2.

Consultant shall ensure that all the results and proceeds of Consultant’s and any
and all work on the Project and any projects, including that of all agents,
employees, officers, and contractors, shall be owned by the City, including the
copyright thereto, as work for hire. In the event, for any reason, such results and
proceeds are not deemed work for hire, Consultant shall be deemed hereby to
have assigned to City all of its right, title and interest in such results and proceeds
and content to City, without limitation.

All work products (electronically or manually generated), including but not
limited to plans, specifications, cost estimates, tracings, studies, design analyses,
original mylar drawings, computer aided drafting and design (CADD) file
diskettes which reflect all final drawings, and other related products which are
prepared in the performance of this Contract, are the property of the City and are
to be delivered to the City on the particular type of storage media on which they
are stored (e.g. CD, thumb drive, etc.) before the final payment is made to the
Consultant. City shall retain ownership of these original works. If approved in
writing by the City, the Consultant may retain the originals and supply the City
with reproducible copies of the work.

CONFLICT OF INTEREST

9.1.

9.2.

9.3.

Consultant agrees to promptly disclose any and all financial and/or economic
interest in the property, or any property affected by the work, or the Project itself
other than as set forth herein, existing prior to the execution of this Contract.
Further, the Consultant agrees to promptly disclose any financial or economic
interest in the Project property or any property affected by the work, if the
Consultant gains such interest during the course of this Contract.

If Consultant gains any financial or economic interest in the Project during the
course of this Contract, this may be grounds for terminating this Contract at the
sole discretion of the City. :

Consultant shall not engage the services on this Contract of any present or former



City employee who was involved as a decision maker in the selection or approval

processes, or who negotiated or approved billings or contract modifications for
this Contract.

9.4. Consultant agrees that it shall not perform services on this Project for any other
contractor, sub-confractor, or any supplier, other than the City. In addition, -
Consultant shall not negotiate, contract, or make any agreement with a contractor,
sub-contractor, or any supplier with regard to any of the work under this Contract,

or any services, equipment or facilities to be used on this Project other than with
the City.

10. COVENANT AGAINST CONTINGENT FEES

Consultant affirms that it has not employed or retained any company or person, other than a bona
fide employee working for the Consultant to solicit or secure this Contract, and that it has not
paid or agreed to pay any company or person, other than a bona fide employee, any fee,
commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or
resulting from the award or making of the Contract. For breach or violation of this clause, the
City may terminate this Contract without liability, or in its discretion may deduct from the
Contract price or consideration, or otherwise recover, the full amount of such fee, commission,
percentage brokerage fee, gift, or contingent fee.

11. INDEMNIFICATION

To the fullest extent permitied by law, Consultant shall defend, indemnify and hold harmless
City, its agents, officers, officials, and employees from and against all claims, damages, losses,
liability and/or expenses, relating to, arising out of, or alleged to have resulted from the negligent
acts, errors, mistakes or omissions in the work, services, or professional services of Consultant,
its agents, employees, or any other person for whose negligent acts, errors, mistakes or omissions
in the work, services, or professional services Consultant may be deemed legally liable in the
performance of this Contract, or any breach of the Contract. Consultant’s duty herein shall arise
in connection with any and all claims for damage, loss, liability and/or expenses attributable to
bodily injury, sickness, disease, death, or injury to, impairment or destruction of any person or
property including loss of use resulting therefrom. The amount and type of insurance coverage
requirement set forth herein will in no way be construed as limiting the scope of the indemnity in
this paragraph.

12. DISPUTE RESOLUTION

In the event of a dispute concerning or in any way connected to the Contract or subject project,
the parties agree that the unsuccessful party shall pay to the prevailing party a reasonable sum for
attorneys’ fees, including taxable and non-taxable costs, fees, costs and disbursements of experts,
professionals, paralegals, whether at trial, appeal and/or in bankruptcy court, all of which will be
deemed to have accrued on the commencement of such action and shall be enforceable whether
or not such action is prosecuted to judgment. In addition, should the City retain and/or utilize
legal counsel as a result of a breach by Consultant of any term, covenant or provision of this



Contract, in addition to paying any recovery owed fo City and/or performing any obligation
remaining to be performed, in order to fully cure such breach or default, Consultant shall
reimburse the City for reasonable attorneys’ fees, taxable and non-taxable costs and
disbursements, incurred by the City in enforcing the Consultant’s obligations, whether or not a
legal action is commenced, including but not limited to the cost of preparing and presenting
default notices, demand letters and similar non-judicial enforcement activities.

13.  ADDITIONAL SERVICES

Additional services which are outside the scope of basic services contained in this Contract shall
not be performed by the Consultant without prior written authorization from the City, at the
City’s sole discretion. Additional services, when authorized by an executed contract or an

amendment to this Contract shall be compensated for by a fee mutually agreed upon between the
City and the Consultant.

14. PROHIBITION ON ASSIGNMENT

This Contract and all duties and obligations of Consultant set forth in this Contract shall not be
assignable except by prior written consent of the City, and such prohibition shall extend to and
be binding upon the heirs, executors, administrators, Successors, and assigns of the Consultant.

15. MISCELLANEOUS PROVISIONS

©15.1. Equal Opportunity. Consultant covenants for itself, its employees, agents, assigns
and all persons claiming under or through it, that it shall comply with all
applicable federal, state, and local laws and ordinances at the time of execution of
this Contract and shall not discriminate against or segregate any person or group
of persons any person on account of race, color, religion, gender, marital status,
sexual orientation, national origin, ancestry, age, physical handicap or medical
condition in the performance of this Contract and shall comply with the terms and
intent of all applicable federal, state and local govemance concerning
nondiscrimination.

15.2. Legal Compliance. Consultant agrees and covenants that it will comply with any
and all applicable governmental restrictions, regulations and rules of duly
constituted authorities having jurisdiction insofar as the performance of the work
and services pursuant to the Contract, and all applicable safety and employment
laws, rules and regulations, including but not limited to, the Fair Labor Standards
Act, the Walsh-Healey Act, Arizona Executive Order No. 99-4, and the Arizona
Fair and Legal Employment Act, along with all laws, rules and regulations
attendant thereto. Consultant acknowledges that a breach of this warranty is a
material breach of this Contract and Consultant is subject to penalties for
violation(s) of this provision, including termination of this Contract. City retains
the right to inspect the documents of any and all Consultants, subconsultants and
sub-subconsultants performing work and/or services relating to the Contract to
ensure compliance with this warranty. Any and all costs associated with City



15.3.

15.4,

15.5.

15.6.

15.7.

15.8.

15.9,

inspection are the sole responsibility of Consultant. Consultant hereby agrees to
indemmify, defend and hold City harmless for, from and against all Josses and
liabilities arising from any and all violations thereof.

Specially Designated Nationals and Blocked Persons List. Consultant represents
and warrants to City that neither Consultant nor any affiliate or representative of
Consultant (i) is listed on the Specially Designated Nationals and Blocked
Persons List maintained by the Office of Foreign Asset Control, Department of
the Treasury (OFAC) pursuant to Executive Order No. 13224, 66 Fed Reg. 49079
(“Order™); (ii) is listed on any other list of terrorists or terrorist organizations
maintained pursuant to the Order, the rules and regulations of OFAC or any other
applicable requirements contained in any enabling legislation or other related
Order(s); (iii) is engaged in activities prohibited in the Order; or (iv) has been
convicted, pleaded nolo contendre, indicted, arraigned or custodially detained on
charges involving money laundering or predicate crimes {o money laundering.

Consultant firther agrees to include the provisions set forth in Sections 15.2 and
15.3 in any and all sub-contracts hereunder. Any violation of such provisions
shall constitute a material breach of this Contract.

Effective Date. This Contract shall be in full force and effect only when it has
been approved by the City Council of the City of Tempe, Arizona and when
executed by the duly authorized City officials and the duly authorized agent of the
Consultant.

Governing Law. This Contract shall be governed and interpreted by the laws of
the State of Arizona.

Exhibits. All exhibits attached to this Contract are made a part of and are
incorporated into, this Contract. If any inconsistencies exist between this
Contract and any exhibit hereto, the terms of this Contract shall govern.

Force Majeure. Any prevention, delay or stoppage of this Project for a cause
beyond the reasonable control of Consultant due to acts of God, acts of war or
terrorism, fire or other casualty, shall, notwithstanding anything to the contrary
contained herein, excuse the performance of Consultant, for a period equal to such
prevention, delay or stoppage. For purposes of this Section 15.7, a cause shall not
be deemed beyond a party’s control if it is within the control of such party’s
agents, employees, assigns, contractors or subcontractors.

Entire Agreement. This Contract contains all of the agreements of the parties
with respect to the Project and related matters, and no prior agreement,
negotiations, postings, offerings, or understanding pertaining to any such matter
shall be effective for any purpose unless expressly contained herein.

Consultant’s Good Standing. Consultant hereby warrants and represents that it is

10



15.10.

15.11.

15.12.

15.13.

an Arizona limited liability company, licensed to do business in the state of
Arizona and currently in good standing, and that it is not now in violation of any

agreement, instrument, contract, law, rule or regulation by which Consultant is
bound.

Independent Contractor. Nothing contained in this Contract shall be deemed or
construed by the parties hereto or otherwise, to create the relationship of principal
and agent, partnership, joint venturer, employer and employee, or any association
between City and Consultant. Consultant is an independent contractor and shall
be solely responsible for any unemployment or disability insurance payments, or
any social security, income tax or other withholdings, deductions or payments that
may be required by federal, state or local law with respect to any compensation
paid to the Consultant hereunder or for any and all services or materials provided
by or rendered to Consultant hereunder in connection with the work set forth in
this Contract.

Severability. If any provision of this Contract shall, to any extent, be determined
by a court of competent jurisdiction to be invalid or unenforceable, the remainder
of this Contract shall not be affected thereby, and every other term and provision

of this Contract shall be valid and enforceable to the fullest extent permitted by
law.

Time is of the Essence. Time is of the essence in this Contract and each and

every provision herein, except as may expressly be provided in writing by the
City.

No Waiver. No breach or default hereunder shall be deemed to have been waived
the City, except by a writing to that effect signed on behalf of the City. No
waiver of any such breach or default shall operate as a waiver of any other

- succeeding or preceding breach or default or as a waiver of that breach or default

15.14.

15.15.

after written notice thereof and demand by the City for strict performance of this
Contract. Acceptance of partial or delinquent payments or performance shall not
constitute the waiver of any right of the City.

Survival. Any and all representations, obligations, indemnities, warranties,
covenants, conditions and agreements contained in this Contract which are
expressed as surviving the expiration or earlier termination of this Contract, or by
their nature, are to be performed, observed or survive, in whole or in part, after
the termination or expiration of this Contract term, shall survive the termination
or expiration of this Contract.

Retention of Records. City, through any authorized representative, will have
access to and the right to examine and copy all records, books, papers or
documents related to services rendered under this Contract. Consultant will retain
all books and records related to the services performed for a period of not less
than the greater of any applicable federal law retention requirement or five (5)
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15.16.

15.17.

15.18.

15.19.

15.20.

15.21.

years following termination of this Contract.

Antitrust Violations. City and Consultant recognize that in actual economic
practice overcharges resulting from antitrust violations are in fact borne by the
City. Therefore, the Consultant assigns to the City any and all claims for such
overcharges. Consultant in all subcontracts shall require all subcontractors to
likewise assign all claims for overcharges to the City.

Headings. The heading use in this Contract is for ease of reference only and shall
not in any way be construed to limit or alter the meaning of any provision.

No Construction Against Drafting Party. Each party acknowledges that it has had
an opportunity to review the Contract with counsel, and such documents shall not

be construed against any party that is determined to have been the drafter of the
documents.

Notices to Parties:

All notices pursuant to this Contract shall be made in writing and delivered or
mailed by certified mail to the parties at the following addresses:

CITY: CONSULTANT:

Andy Goh, City Engineer Val Hammer

City of Tempe Wilson Engineers, L.L.C.
Public Works/Engineering Dept, 9633 S. 48" Street

P.0O. Box 5002 Suite 290

Tempe, AZ 85280 Phoenix, AZ 85044

Liguidated Damages. City reserves the right to assess liquidated damages in the
sum set forth below per calendar day for failure to comply with the conditions of
the Contract, including but not limited to failure of the Consultant to complete the
work and/or services by the time specified herein. This sum may be deducted
from the Consultant’s payment or anticipated payment for failure to deliver and/or
perform as specified. No premium will be awarded to the Consultant for delivery
and/or performance by the specified time. Permitting the Consultant to complete
work and/or services pursuant to the Contract, or by extension thereof, shall in no
way be deemed to waive or diminish the City’s rights available by law or in
equity, under the Contract.

Non-Appropriation of Funds. If funds appropriated by the City Council or
otherwise allocated to perform the work becomes unavailable for payment by the
City under this Contract, the City may delay the work for a period up to six (6)
months, after which date if no funds are legally available, City may terminate the
Contract at the City’s sole option. In case of any such delay by City, Consultant
may suspend performance of work ot services as applicable. However, nothing
herein shall be construed to allow termination of the Contract by Consultant for

12



such delay.

[SIGNATURE PAGE TO FOLLOW]
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The Consultant warrants that the person who is signing this Contract on behalf of the
Consultant is authorized to do so and fo execute all other documents necessary to carry out

the terms of this Contract.

, 2008.

DATED this day of
ATTEST:

City Clerk

APPROVED AS TO FORM:
City Attorney

Certified to be a frue and exact copy.

Karen M. Fillmore
Records Specialist

CITY OF TEMPE, ARIZONA

By:

Mayor

By:

Public Works Manager

Recommended By:

Deputy PW Manager/City Engineer

CONSULTANT
Wilson Engineers, L.L.C.

Name

Title

Federal I.D. No./Social Security No.

14



ENGINEERS 480-893-8860 | 480-893-8968 Fax

Wilson-Engineers.com

WILSON A L 2633 South 48th Sireet, Suite 290
. g H&B% Phoenix, AZ 85044-5658
£z

August 19, 2008 RE@E EV%@

AUG T % Vi

City of Tempe
Engineering Division

City of Tempe

Public Works/Engineering
31 East 5" Street

Tempe, AZ, 85280

Attn: Jay Gokhale

Subject: Johnny G. Martinez Water Treatment Plant improvements Project, GMP 3
Tempe Project No, 3201091, Wilson Project No. 07-001
Construction Management Services — Fee Proposal for GMP 3

Mr. Gokhale,

We are pleased to submit as EXHIBIT A our Scope and Fee proposal for Construction

Management services for the Johnny G. Martinez Water Treatment Plant, Water Quality
Improvements Project, GMP 3.

This proposal is based on the schedule provided by PCL on August 13, 2008 as part of their
GMP #3 package.

if you have any questions or comments, please call.

WILSON ENGINEERS

Val Hammer i
Construction Manager

Attachment: EXHIBIT A (5 pages)

cc Mark Weber, City of Tempe

200B0B9COTig L Scope and Fee Proposat 1.0, GMP3 A Limited Liability Company



EXHIBIT A
CITY OF TEMPE, ARIZONA
JOHNNY G. MARTINEZ WTP
WATER QUALITY IMPROVEMENTS PROJECT

CONSTRUCTION MANAGEMENT SERVICES

CITY PROJECT NO. 3201091
WILSON ENGINEERS, LLC. PROJECT NO. 07-001

SCOPE OF WORK
JANUARY 26, 2007

This Scope of Work is to provide Construction Management Services for the Johnny G. Martinez
Water Treatment Plant Water Quality Improvements Project. Other project participants include:

Design Engineer Carollo Engineers
Construction Manager at Risk PCL Civil Constructors, inc.

The Scope of Work is as follows:

Scope of Work for Construction Manager: The Construction Manager (CM) will act as the Owner's
authorized construction management representative and will provide the following services during
construction of the project:

1. Develop a complete understanding of the project plans and specifications. This understanding wil
be facilitated by attending project reviews for the second GMP at the 60% and 90% completion of
construction documents. This task will also include a Peer Review of the construction documents by
Wilson Engineers.

2. Conduct the pre-construction conference; document the proceedings and distribute minutes of the
pre-construction conference.

3. Establish a construction phase line of authority and communication. Act as the City's agent in
monitoring communications between the CM@Risk, Design Engineer, and City Personnel.

4. Monitor and inspect the work of the contractor/sub-contractors through site visits during the course
of construction. Maintain the daily inspector’s report.

5. The CM will conduct the weekly progress meetings throughout the course of the project; document
and distribute minutes of such meetings to all parties. The Construction Manager (CM) will maintain
a relationship with the Water Utilities Department (client/user) and include them in the meetings. The
CM will encourage participation and comments from other City divisions that will be responsible for
maintenance of this project after it is completed.

6. Monitor the progress of the contractor's CPM construction schedule. Identify potential variances
between schedule and probable completion dates. Make recommendations to the contractor and/or
the City for remedial action if necessary to mitigate schedule variances.

7. Review the progress of the Contractor’s record drawings throughout the course of construction for
accuracy and completeness. A
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8. Establish a procedure for the orderly exchange of information between the contractor, Design
Engineer and the City. Review and monitor contractor's requests for information and Engineer's
supplemental instructions to the contractor. Review contractor requests for change orders and make

recommendations to the City of Tempe regarding the validity of the change order request and
potential budget impacts.

8. Prepare and maintain a summary log, including status identification, of all agreed changes made
to the contract documents generated from requests for information (RFI's), change order requests
{COR’s), approved proposal requests (APR’s) and Engineer’s supplemental instructions (ESI's).

10. Utilize Prolog for tracking of the processing and approval of shop drawings, submittals, RFI's,
COR's, APR’s, ESI's, material testing reports and traffic control plans. Prolog will also be utilized to
archive project records.

14. Involve the Engineer in post design services per their design contract. For this project the
Engineer will be responsible for answering requests for information, shop drawing review, attending
meetings as needed, performing site visits as needed, issuing supplemental information and
transferring as-built information supplied by the Construction Manager at Risk and Construction
Manager to the record copies of the plants.

12. Coordinate with the CM@Risk on the installation of utility services required for the project.
13. Document contractor's compliance with OSHA and Confined Space requirements.

14. Verify the scheduling and performance of special inspections and materials {esting. Contact and
schedule City personnel to install valves, meters, and sewer taps to sample water for lab testing.

15. Ensure all permits, changes and final inspections with the Building Safety Division are handled
expeditiously and appropriately throughout the project up to and including the issuance of the
Certificate of Occupancy or final clearance from the Development Services Department.

16. Review with contractor and submit to the City an approved pay request formatted for City
database processing.

17. Evaluate contractor claims for additional compensation and time extensions and make
recommendations to the City of Tempe.

18. Maintain project records as necessary to document the activities throughout construction. At the
completion of the project, submit all project documentation to the owner for permanent storage and
when applicable, to Maricopa County Environmental Services Department for water and sewer.

19, Assure requirements of other government agencies are being met including Rule 310 covering
the requirements for fugitive dust mitigation.

20. Schedule a final walk-thru with the owner and contractor for the preparation of a final punch list.
Monitor the progress of the contractor’s remedial work,

21. Assist with the initial start-up by facilitating the Commissioning Agent's final operational tests,
establishing operating parameters, start-up trouble shooting and fraining for City staff.

22. Secure from the contractor as-built drawings, guarantees, keys, maintenance supplies, manuals,
and maintenance data. Transmit {o the owner.

23. Assist with troubleshooting during the first 12 months of operation and updating the operation !
and maintenance manual as needed. d
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24. Follow through on warranty-related issues and schedule a follow-up inspection prior to warranty
expiration.

The Construction Manager will be expected to provide a high level of customer service for the City
groups impacted by the new construction. This includes providing timely construction updates and
responses to requests for changes during construction. All items that have a significant budget
impact should be referred to the Engineering Project Manager prior to the commitment of any funds.

“NOTE: Al tasks listed above are as defined in the CITY OF TEMPE WATER UTILHTES
DEPARTMENT REQUEST FOR STATEMENT OF QUALIFICATIONS [RFQ] for Construction

Manager Services for the Johnny G. Martinez Water Treatment Plant Water Quality Improvements -
Project No. 3201091.

Schedule: This work will be performed to support the project schedule established by the City of
Tempe and by the Construction Manager at Risk for this project. The fee is based on our
involvement beginning on or about December 8, 2008 and continuing on a full time basis for a
duration of 16 months. If the project is phased or staged in such a way that the construction duration
exceeds 16 months, costs may increase. Before requesting additional budget, the Construction
Manager will endeavor to maintain the original budget by scheduling his work in phases or stages, or
at a reduced level of effort. We anticipate our involvement in the construction activities to mirror
PCL’s construction schedule.

Some of the Tasks listed above may require performance before the construction period begins, or
after the construction period is completed {for example, Task 23, "Assist with troubleshooting during
the first 12 months of operation...").

Fee: The fee for this work will be based on hourly rates, and will not exceed $1,157,870 without
further authorization from the City of Tempe. See also the following Attachment:

A1 Scope of Work - Estimated Cost: Attachment At includes the estimated cost of each
Task included in the Scope of Work, based on past project experience. The actual cost of
each Task may be more or less than the estimated amount; however, the total cost of all
Tasks will not exceed the agreed fee without further authorization from the City of Tempe.

A2 Hourly Rate Schedule: Attachment A2 presents a complete Wilson Engineers hourly
rate schedule, and identifies specific individuals and rates currently planned for this project.
Other individuals participating on an as-needed basis will be charged at the appropriate rate
for their specific classification. The rates shown on Attachment A2 will apply throughout this
phase of the project.

Page 3of 5

(e

M\

g

o



A1, SCOPE OF WORK - ESTIMATED COST GMP 3

1. Develop a complete understanding of the project plans and specifications. This understanding will be faciiitated by attending

project reviews for the second GMP at the &0% and D0% completion of construction documents, This task will also include a

Pesr Review of the construction documents by Witson Engineers. $30,161

3. Conduct the pre-construction conference; document the proceedings and distribute minutes of the pre-construction

conference. $1,508

3. Establish a constiuction phase fine of authority and communication. Act as the City's agent in monitoring communications

petween the CM@Risk, Design Engineer, and City Personnel, $0

4, Monitor and inspect the work of the comtractor/sub-contractors throtigh site visits during the course of construction. Maintain

the daily inspector's report. $672,584

5. The CM wili conduct the weekly progress meetings throughout the course of the project; document and distribute minutes of

such meetings to ali parties. The Construction Manager (CM) will maintain a refationship with the Water Litilties Department

{client/user) and include them in the meetings. The CM will encourage participation and comments from other City divisions

that will be responsible for maintenance of this project after it is completed. $33,780

5. Monitor the progress of the contractor's CPIM construction schedule. Identify potential variances between schedule and

probable completion dates. Make recommendations to the contractor andfor the City for remedial action if necessary to

mitigate schedule variances. $36,103

7. Review the progress of the Contractor’s record drawings throughout the course of construction for accuracy and

completeness, $9,048

8, Establish a procedure for the orderly exchange of information between the contractor, Design Engineer and the City.

Review and monitor contractor's requests for information and Engineer's supplemental instructions to the contractor. Review

sontractor requests for change orders and make recommendations to the City of Tempe regarding the validity of the change

order request and potential budget impacts, $51,273

9, Prepare and maintain a summary log, including status identification, of all agreed changes made to the contract documents

generated from requests for information {RFI's), change order requests (COR’s), approved proposal requests (APR's) and

Engineer's supplemental instructions {ESTs). 511,461

10. Utilize Prolog for tracking of the processing and approval of shop drawings, submittals, RFI's, COR's, APR's, ESl's,

material testing reports and traffic contro! plans. Protog will also be utilized to archive project records. $45,244

11. Involve the Engineer in post design services per their design contract. For this project the Enginser will he responsible for

answeting Tequests for information, shop drawing review, attending meetings as needed, performing site visits as needed,

issuing supplemental information and transfersing as-built information supplied by the Construction Manager at Risk and

Construction Manager to the record copies of the plants, $24,128

T3 Coordinate with the GVH@RIsk on the installation of utility services required for the project. $4,826

15 Document contractors compliance with OSHA and Confined Space ragquirements. $9 651

14. Verify the scheduling and performance of spetial inspections and materials testing. Contact and schedule City personnel

to install valves, meters, and sewer taps to sample water for 1ab testing. $0,048

15, Ensure all permits, changes and final inspections with the Building Safety Division are handled expeditiousty and

apptapriately throughout the project up to and including the issuance of the Certificate of Occupancy of final clearance from the

Development Services Department. ' $4,826

16. Review with contractor and submit to the City an approved pay request formatted for City database processing. $7,239

17 Evaluate contractor claims for additionat compensation and time extensions and make recommendations to the City of

Tempe. $7,239

18. Maintain project records as necessary to document the activities throughott construction. At the completion of the project,

submit all project documentation to the owner for permanent storage and when applicable, to Maricopa County Environmental

Services Department for water and sewer. $75,402

19, Assure requirements of other government agencies are being met including Rute 310 covering the requirements for fugitive

dust mitigation. $3,619

20. Schedule a final walk-thru with the owner and contractor for the preparation of a finat punch fist. Monitor the progress of

the contracter's remedial work. $36,193

71, Assist with the initial start-up by facilitating the Commissioning Agent's final operational tests, establishing operating

parameters, stari-up trouble shooting and training for City staff. $57,305

3% Secure from the contractor as-built drawings, guarantees, keys, maintenance supplies, manuals, and maintenance data.

Transmit to the owner. $15,080

23, Assist with troubleshooting during the first 12 months of operation and updating the operation and maintenance manual as

needed. $6,032

24. Foilow through on warranty-reiated issues and schedule a follow-up inspection prior to warfanty expiration. $6,032
TOTALGMP 3: § 1,157,870

JGM3 Wilsen Scope and Fes, 20080819 Page 4 of 5
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A2 HOURLY RATE SCHEDULE
HOURLY INDIVIDUALS PLANNED FOR
CLASSIFICATION RATE ($) JOHNNY G. MARTINEZ, GMP 3
1. ENGINEERS
E-1  [Design Engineer | (Unlicensed) $85.00
E-2  jDesign Engineer I (Unlicensed) $95.00
E-3 |Design Engineer lll (Unlicensed) $105.00 {Japardi
E-4 |Project Engineer (Licensed) $125.00
E-5 {Project Manager (Licensed) $150.00 |Highfield
E-8  iSenior Project Manager (Licensed) $180.00 {McCurdy, Churchill
E-7 |Department Manager, Principals (Licensed) $195.00
E-8 |Department Manager, Principals (Licensed) $205.00 iSteve Todd
2. DESIGNERS
D-1 |Interns _ $65.00
D-2  iProject Designer $85.00
D-3  |Senior Designer | $105.00
D-4 |Senior Designer 1l $125.00 |Gustafson, Stuerizel, Teegerstrom, Dilt
D-& {Senior Designer I} $145.00
D-6 |Department Manager $165.00
3. CONSTRUCTION MANAGERS
M-1 [Construction Manager | 3 80.00 |Whitmer
M-2 {Construction Manager i} $ 80.00
M-3 |Construction Manager lil $ 100,00
M-4  |Senior Construction Manager | $ 130.00 iHammer
M-5 [Senior Construction Manager |l $ 15000
M-6 iDepartment Manager % 165.00
4. CONSTRUCTION OBSERVERS
C-1 [Construction Observer | & 65.00
C-2 |Construction Qbserver || $ 80,00
C-3 jConstruction Observer il % 90.00
C-4 |Senior Construction Observer | $ 100.00
C-5 |Senior Construction Ohserver |l $  115.00 |Taylor, Johannes
C-6 |Department Manager $ 125.00
5. CADD TECHNICIANS - INFORMATION TECHNOLOGY
T-1 |CADD Technician | 3 50.00
T-2 |CADD Technician I} $ 60.00
T-3 tCADD Technician il $ 70.00
T-4  iSenior Technician | $ 80.00
T-5 |Senior Technician |i $ 95.00
T-6 |[Depariment Manager $ 105.00
6. ADMINISTRATIVE - SECRETARIAL, MARKETING, AND ACCOUNTING
A-1  iAdministrative Assistant | b 45.00
A-2  |Administrative Assistant Il $ 55.00
A-3  |Administrative Assistant itl $ 65.00 {Smith
A-4  |Senior Administrative Assistant $ 75.00 |Flores
A-5  |Section Head 3 85.00
A-6  [Department Manager $ 85.00

JGM3 Wilson Scope and Fee, 20080819
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CITY OF TEMPE
TEMPE, ARIZONA
DEPARTMENT OF PUBLIC WORKS

AFFIDAVIT OF GENERAL CONTRACTOR / PRIME CONSULTANT
REGARDING
HEALTH INSURANCE

Arizona

Date

Johnny G. Martinez Water Treatment Plant / Water Quality Improvements- Phase 111
Project No. 3201091

1 hereby certify that (name of company) currently
has, and all of its major subcontractors/subconsultants, defined as doing work in excess of $30,000.00, will
have, during the course of this contract, health insurance for all employees working on this project and will
offer health insurance coverage to eligible dependents of such employees, as defined in the accompanying
Guidelines. The company’s health insurance is as follows:

Name of Insurance Company:

Type of Insurance (FPO, HMO, POS, INDEMNITY):

Policy No.:

Policy Effective Date (MM/DD/YY):

Policy Expiration Date (MM/DD/YY):

Signed and dated at , this day of , 2008.

General Contractor/Prime Consultant

By:
STATE OF ARIZONA )
} ss
COUNTY OF MARICOPA )
SUBCRIBED AND SWORN to before me this day of , 2008.
Notary Public

My conunission expires:

AFF-1



City of Tempe
Guidelines for Implementation of Health Insurance

These Guidelines are provided for purposes of implementing Resolution No. 2000.73,
which requires all employees of prime consultants, general contractors and major
subconsultants and subcontractors to have health insurance and to offer health insurance
to their eligible dependants, as determined at the start of each project. Questions
regarding these guidelines should be directed to the City of Tempe Engineering Division
at (480) 350-8200.

1.

All Prime Consultants who enter into a Public Works contract or General Contractors
who bid on Public Works projects that are advertised for bid and enter into a contract
in excess of $30,000 with the City of Tempe after January 1, 2001, are required to
sign an affidavit in the form attached hereto. The prime consultant or general
contractor shall require that all major subconsultants or subcontractors, defined as
entities doing work in excess of $30,000, comply with the health insurance
requirements. In signing the affidavit, prime consultants and general contractors may
refer to and rely upon these Guidelines for interpretation.

Health insurance is required for permanent employees who work for the
consultant/contractor more than one hundred and twenty {120} days in any calendar
year. A “work day” consists of any time within a twenty-four hour period, regardless
of number of hours, that the individual is paid. This requirement excludes students
working part-time who are enrolled in a recognized educational institution. Many
companies have a grace period or a qualifying period prior to commencement of
insurance coverage, which is acceptable so long as the employee coverage begins by
the 120" day of contract signing. Temporary employees will be covered to the same

extent as the City of Tempe covers temporary employees as determined at the start of
each project,

If a contractor is a "Union" shop and withholds union dues from employees for health
insurance coverage that is also offered to their eligible dependents and meets all City
requirements, the Contractor may so note on the required affidavit.

The health insurance requirements herein apply to all employees that are directly
involved with the City of Tempe project including support and administrative
personnel.

. Health insurance coverage must be maintained during the entire time of the contract,

including any warranty periods, with the City.

All complaints concerning violations of the health insurance requirements shall be
filed by an employee, in writing, with the Public Works Department, within thirty
(30) days from discovery of the violation. An administrative hearing will be held
before the Public Works Manager, and a written decision of findings will be provided
to the parties to the hearing within ten (10) days thereafter. Appeal from the decision
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Glenn Kephart, P.E.

of the Public Works Manager may be made within ten (10) days of the date of the

decision by filing a notice of appeal in writing with the Public Works Department. If
an appeal is timely filed, an administrative hearing will be held before an

administrative hearing officer appointed by the City Manager. The decision of the
administrative hearing officer shall be final.

. Inthe event of a finding by the City of a violation of the insurance provisions, the
company in violation of the provision shall be barred from bidding on, or entering
into, any public works contract with the City for a minirnum period of three (3) years.

. All consultants and contractors subject to the health insurance requirements shall
post, in English and Spanish, notice of the health insurance requirements at their
office and at the job site. Signs for posting will be provided by the City.

These "Guidelines for Implementation of Health Insurance”, issued and dated this 21st
day of August, 2002, hereby amend all guidelines previously issued.

Public Works Manager
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CITY OF TEMPE, ARIZONA
PUBLIC WORKS DEPARTMENT
DIVISION OF ENGINEERING
ADDENDUM NO. 6

To Contract (C2001-150) for Professional Services for Johnny G. Martinez
Water Treatment Plant Water Quality Improvements

PROJECT NO. 3201091
PROJECT NAME: Johnny G. Martinez Water Treatment Plant Water
Quality Improvements
This Addendum No. 6 (“Addendum”) is made and entered into on the 16th
day of October 2008, by and between the City of Tempe, a municipal corporation (“City”)
and Carollo Engineers, an Arizona professional corporation (“Consultant”),
RECITALS:
A. The parties hereto entered into that certain Contract for Professional Services
on or about July 26, 2001 (“Contract”™), defining certain rights and obligations
between the parties in order to provide design services for Johnny G.
Martinez Water Treatment Plant.
B. The parties desire to further define their respective rights and obligations with
respect to the services of the Consultant, period of service and compensation.
C. The parties intend that the following sections shall be integrated into the
Contract in place of the former similarly identified section, and that this
addendum be given the full force and effect of law as the Contract.

Now therefore, in consideration of the mutual promises and covenants as more



particularly set forth below, the parties do hereby amend the Contract to read as follows:
I. The Consultant shall perform additional post design services, as
described in Exhibit “A” attached hereto and incorporated herein by this reference.

0. For services described herein, the method of payment shall be payment by
installments. Total compensation for services performed shall not exceed $1,238,907.00, which
shall constitute payment in full for all labor, equipment, materials and supplies needed to perform
these services. This fee includes the sum of $607,950.00 for post design services; an amount not
to exceed $566,507.00 for design allowances based on hourly rates established in the Exhibit “A”;

and an allowance of $64,450.00 for reimbursable expenses, which in no event will ever be more

than actual cost.

Cost Analysis: Professional Services Reimbursables Total

Initial Contract Amount $6,067,535.00 $514,700.00 $6,582,235.00
Previous Addenda $2,157,046.00 $296,964.00 $2,454,010.00
This Addendum $1,174,457.00 $64,450.00 $1,238,907.00
NEW CONTRACT AMOUNT $10,275,152.00

All other provisions of the Contract not inconsistent with this Addendum shall remain

binding on the parties hereto.

[SIGNATURE PAGE TO FOLLOW]



Johnny G. Martinez Water Treatment Plant Water Quality Improvements
Project No. 3201091

DATED this day of , 2008.
CITY OF TEMPE, ARIZONA
By:
Mayor
By:
Public Works Manager
ATTEST: . Recommended By:
City Clerk Deputy PW Manager/City Engineer
APPROVED AS TO FORM:
City Attorney

The CONSULTANT warrants that the person who is signing this Agreement on
behalf of the CONSULTANT is authorized to do so and to execute all other
documents necessary to carry out the terms of this Agreement.

CONSULTANT
Carollo Engineers

By:

Name

Title

Federal LD. No./Social Security No.

Certified to be a true and exact copy.

Karen M. Fillmore
Records Specialist



Exhibit A

City of Tempe
Johnny G. Martinez WTP Expansion
Project Number 3201091

Addendum No. § - Additional Engineering Services During Construction
and Post Design Services

Scope of Work
GENERAL

The following Scope of Work describes the additional engineering services during construction
and post design services that will be performed during construction of the Johnny G. Martinez
Water Treatment Plant (JGM WTP) Reservoir and Finished Water Pump Station Project and
JGM WTP Water Quality improvements Project (GMP 3).

The additional engineering services during construction and post design services include:

. Attend Pre-Construction Conference

. Participate in Weekly Progress Meetings

. Preparation of responses to Requests for Information (RFIs) submitted by the
Construction Manager (CM)

. Detailed review of Shop Drawings, O&M manuals and associated submittals

. Review Alternative Submittals and prepare recommendations

. Evaluate Contractor's request for change, prepare recommendations and prepare
Engineer's Cost Estimate

. Update O&M Manual

. Add Scanned Materials & Files to City's Digital Library System

. Perform Construction Site Visits

. Preparation of Record Drawings

. Training & Start-Up Assistance

. Assistance During Construction Warranty Period

+  Atftendance at Construction Partnering Meetings

. On-Site Coordination with CM and Construction Manager at Risk (CMAR)
. Project Commissioning & Closeout

DESCRIPTION OF ADDITIONAL POST DESIGN SERVICES

Addendum No. 2 {dated August 14, 2002), Addendum No. 4 {(dated December 29, 2003), and
Addendum No. 5 (dated Cctober 8, 2007) described the scope of services associated with each
of foliowing tasks:

Task 300 - Pre-Construction Conference
Task 310 - Progress Meetings

7AW



Task 320 - Correspondence

Task 321 - Requests for Information

Task 322 - Submittal Review

Task 323 - Alternative Submittals

Task 324 - Change Order Requests

Task 340 - Update interactive O&M Manual

Task 341 - Add Scanned Material & Files to City's Digital Library System
Task 381 - Site Visiis

Task 362 - Record Drawings

Task 363 - Training & Start-Up Assistance

Task 364 - Warranty Period

Task 365 - Attendance at Parinering Meetings
Task 366 - On-Site Coordination With CM & CMAR
Task 367 - Project Commissioning & Closeout

The original descriptions of Tasks 310 through Task 367 remain unchanged from the prior
addenda. Tasks 310 through Task 367 are amended by this Addendum No. 6 fo provide
additional engineering services during construction for compietion of the JGM WTP Reservoir

and Finished Water Pump Station Project and JGM WTP Water Quality Improvements Project
(GMP 3).

Additional tasks that are added to the current scope of work includes:

Task 368 - GMP 3 Design Repackaging

Following the design and preparation of the GMP 3 Contract Documents, a decision was made
by the City to remove the GAC contactors from current GMP 3, with the possibility to install GAC
treatment at a future date to the project, if desired. The ENGINEER will repackage the GMP 3
Contract Documents to remove the GAC contactors, currently included in the Contract
Documents, for the purpose of allowing the Construction Manager at Risk (CMAR) to re-bid and
obtain an updated cost for GMP 3 without GAC treatment. ENGINEER shall apply and obtain
new permits from the building department and Maricopa County Environmental Services
Department. ENGINEER shall also obtain an independent cost estimate for the repackaged

project.
Task 369 - Design Change Requests (Aliowance)

ENGINEER will provide additional design services as requested by the OWNER during
construction. ENGINEER shall apply and obtain new permits as required for additional work.

ESTIMATE OF EFFORT AND COST

The estimated effort and cost for this proposed Scope of Work is summarized in Exhibit B. A
breakdown of the estimated effort by project and impact on the current contract cost is
presented in Exhibit C and summarized below as follows:

Professional Reimbursable

Ite Services Expenses Total Cost
Initial Contract Amount $6,067,535 $514,700 $6,582,235
Previous Addenda $2,157,0486 $266,964 $2,454,010
A2
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Current Coniract Amount $8,224,581 $811.664 $9,036,245

This Addendum $1,174,457 $64,450 $1,238,907
NEW CONTRACT AMOUNT $9,399,038 $876,114  $10,275,152
A-3

w0
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